The Antitrust Review
of the Americas 2019
Published by Global Competition Review in association with
Axinn, Veltrop & Harkrider LLP

Orrick, Herrington & Sutcliffe LLP

Baker & Hostetler LLP

Shearman & Sterling LLP

Baker McKenzie

Thompson Hine LLP

Bennett Jones LLP

Vinson & Elkins LLP

Cooley LLP

Von Wobeser y Sierra, SC

Freshfields Bruckhaus Deringer US LLP

Weil, Gotshal & Manges LLP

Goodwin Procter LLP

White & Case LLP

King & Spalding LLP

Wilson Sonsini Goodrich & Rosati

Machado Meyer

Zürcher, Odio & Raven

Norton Rose Fulbright

www.globalcompetitionreview.com

GCR
GLOBAL COMPETITION REVIEW

The Antitrust Review of the
Americas 2019
A Global Competition Review Special Report

Reproduced with permission from Law Business Research Ltd
This article was first published in September 2018
For further information please contact Natalie.Clarke@lbresearch.com

GCR
GLOBAL COMPETITION REVIEW

The Antitrust Review of the Americas 2019
Insight business development manager Gemma Chalk
gemma.chalk@lbresearch.com
+44 203 780 4122
Senior account manager Mahnaz Arta
mahnaz.arta@lbresearch.com
+44 20 3780 4290
Head of production Adam Myers
Deputy head of production Simon Busby
Chief subeditor Jonathan Allen
Editorial coordinator Iain Wilson
Production editor Harry Turner
Subeditor Janina Godowska
Editor, Global Competition Review Pallavi Guniganti
Publisher Clare Bolton
Cover image: iStock.com/blackdovfx
Subscription details
To subscribe please contact
Global Competition Review
87 Lancaster Road
London, W11 1QQ
United Kingdom
Tel: +44 20 7908 9205
Fax: +44 20 7229 6910
subscriptions@globalcompetitionreview.com
No photocopying. CLA and other agency licensing systems do not apply.
For an authorised copy contact natalie.clarke@lbresearch.com
The information provided in this publication is general and may not apply in a specific situation. Legal advice should always be sought before
taking any legal action based on the information provided. This information is not intended to create, nor does receipt of it constitute, a lawyer–
client relationship. The publishers and authors accept no responsibility for any acts or omissions contained herein. Although the information
provided is accurate as of July 2018, be advised that this is a developing area.
© 2018 Law Business Research Limited
ISBN: 978-1-78915-102-2
Printed and distributed by Encompass Print Solutions
Tel: 0844 2480 112

The Antitrust Review of the
Americas 2019
Published in association with:

Axinn, Veltrop & Harkrider LLP
Baker & Hostetler LLP
Baker McKenzie
Bennett Jones LLP
Cooley LLP
Freshfields Bruckhaus Deringer US LLP
Goodwin Procter LLP
King & Spalding LLP
Machado Meyer
Norton Rose Fulbright
Orrick, Herrington & Sutcliffe LLP
Shearman & Sterling LLP
Thompson Hine LLP
Vinson & Elkins LLP
Von Wobeser y Sierra, SC
Weil, Gotshal & Manges LLP
White & Case LLP
Wilson Sonsini Goodrich & Rosati
Zürcher, Odio & Raven

CONTENTS

United States
Department of Justice, Antitrust Division..................1

Joint Ventures............................................................49

Patty Brink, Director of Civil Enforcement
Ruediger Schuett, International Counsel

Darren S Tucker and Evan D Miller
Vinson & Elkins LLP

Federal Trade Commission..........................................3

Mergers.......................................................................53

Ian R Conner
Deputy Director of the Bureau of Competition

Mark D Alexander
Axinn, Veltrop & Harkrider LLP

Cartels...........................................................................7

Pharmaceutical Antitrust...........................................57

David Higbee, John Cove, Jessica Delbaum, Djordje Petkoski,
Ryan Shores, Todd Stenerson and Mark Weiss
Shearman & Sterling LLP

Michael Gallagher, Eric Grannon, Heather McDevitt, Adam
Acosta, Kevin Adam, Trisha Grant and Kristen O’Shaughnessy
White & Case LLP

CFIUS Review..............................................................15

Private Antitrust Litigation.......................................70

Shawn Cooley and Christine Laciak
Freshfields Bruckhaus Deringer US LLP

Carl W Hittinger, Danyll W Foix, Jeffry W Duffy,
M Mitchell Oates and Tyson Y Herrold
Baker & Hostetler LLP

Class Actions...............................................................20
Carrie C Mahan, Adam C Hemlock and Eric S Hochstadt
Weil, Gotshal & Manges LLP

Technology Mergers..................................................76

Digital Platforms........................................................26

Megan Browdie, Jacqueline Grise, Howard Morse
and Julia Renehan
Cooley LLP

Scott Sher and Michelle Yost Hale
Wilson Sonsini Goodrich & Rosati

Vertical Restraints......................................................81

Energy.........................................................................30

Thomas J Collin and Jennifer S Roach
Thompson Hine LLP

Layne Kruse, Anne Rodgers and Eliot Turner
Norton Rose Fulbright

Government Investigations.......................................34
Norman Armstrong, Jr and Jeffrey Spigel
King & Spalding LLP

Canada
Competition Bureau..................................................86
Matthew Boswell
Interim Commissioner of Competition

Healthcare..................................................................40
Andrea Agathoklis Murino
Goodwin Procter LLP

Merger Review...........................................................92
Adam Kalbfleisch and Kyle Donnelly
Bennett Jones LLP

IP and Antitrust..........................................................44
John ‘Jay’ Jurata, Jr, Alex Okuliar and Emily N Luken
Orrick, Herrington & Sutcliffe LLP

iv

Pharmaceuticals.........................................................98
Arlan Gates, Nancy Hamzo and Eva Warden
Baker McKenzie

The Antitrust Review of the Americas 2019

CONTENTS

Argentina

El Salvador

Competition Authority............................................104

Superintendency of Competition...........................124

Esteban M Greco, President
Lucía Quesada, National director of competition advocacy
Federico Volujewicz, Director of competition advocacy

Marlene Tobar
Chief economist

Brazil
Administrative Council for Economic Defence......108
Alexandre Barreto de Souza
President

Mexico
Federal Economic Competition Commission..........127
Alejandra Palacios Prieto
Chairwoman

Overview...................................................................129
Merger Control........................................................111
Tito Andrade, Maria Eugênia Novis and
Marcos Paulo Verissimo
Machado Meyer

Fernando Carreño and Paloma Alcántara
Von Wobeser y Sierra, SC

Panama

Colombia

Authority of Consumer Protection and
Competition Defence..............................................137

Superintendency of Industry and Commerce........117

Oscar García Cardoze
General Administrator

Paola Andrea Carrillo Zuluaga
Adviser to the Superintendent of Industry and Commerce

Costa Rica
Overview...................................................................120
Claudio Donato Monge, Marco López Volio and
Claudio Antonio Donato Lopez
Zürcher, Odio & Raven

www.globalcompetitionreview.com

Peru
National Institute for the Defence of Free
Competition and the Protection of
Intellectual Property................................................139
Jesús Eloy Espinoza Lozada
Head of the Technical Secretariat of the Commission for
the Defence of Free Competition

v

FOREWORD

Global Competition Review is delighted to publish the 2019 edition of The Antitrust Review of the Americas,
one of a series of three special reports that deliver specialist intelligence and research designed to help
subscribers – general counsel, government agencies and private practice lawyers – successfully navigate the
world’s increasingly complex competition regimes. Read in conjunction with The European, Middle Eastern
and African Antitrust Review and The Asia-Pacific Antitrust Review, subscribers have unparalleled annual
updates on the development of the world’s competition regimes.
In preparing this report, Global Competition Review has worked exclusively with leading competition
practitioners. It is their wealth of experience and knowledge – enabling them not only to explain law and
policy, but also to put them into context – which makes the report of particular value to all those doing
business in the Americas today.
Although every effort has been made to ensure that all matters of concern to readers are covered,
competition law is a complex and fast-changing field of practice, and therefore specific legal advice should
always be sought. Subscribers to Global Competition Review will receive regular updates on any changes to
relevant laws over the coming year.
Global Competition Review
London
August 2018
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Canada: Merger Review
Adam Kalbfleisch and Kyle Donnelly
Bennett Jones LLP
This chapter sets out the structure and practice for assessing merger
review under the Canadian Competition Act. As with other competition regimes, the fundamental framework of analysis centres
on whether a merger will, or is likely to, result in a substantial
prevention or lessening of competition (SPLC). We also discuss the
enforcement approach taken to merger review by the Competition
Bureau (the Bureau). Finally, we examine issues related to challenges
by the commissioner of competition (commissioner) and potential
remedies when issues arise.
Under the Competition Act,1 the Bureau has jurisdiction to
review a broad variety of transactions and commercial arrangements as ‘mergers’. Specifically, section 91 of the Competition Act
defines a merger as:
the acquisition or establishment, direct or indirect, by one or
more persons, whether by purchase or lease of shares or assets, by
amalgamation or by combination or otherwise, of control over or
significant interest in the whole or part of a business of a competitor,
supplier, customer or other person.

If it is found that a merger prevents or lessens, or is likely to prevent
or lessen, competition substantially, the Competition Tribunal (the
Tribunal) may, on application by the commissioner, issue an order
dissolving or blocking the merger or ordering the divestiture or
rescission of all or part of the acquired business.
In the course of its review to determine whether a transaction is
likely to result in an SPLC, the Bureau obtains its analytical information from several sources. It will receive information when the merging parties file notification forms2 and advance ruling certificate
(ARC) requests.3 In a small number of cases, the Bureau also seeks
further information through a ‘supplementary information request’
(SIR), which is a US-style second request process (further described
in the ‘Canada: Merger Notifications’ chapter).4 The Bureau may
also seek a court order pursuant to section 11 of the Competition
Act to compel a party to provide documents and information.5
In reviewing all the information that it has collected from the
parties, its own records, competitors, market sources, experts and
other third parties, the Bureau must determine whether a proposed
merger will result in an SPLC. As noted in the Bureau’s Merger
Enforcement Guidelines (MEGs),6 which provide merging parties
with general guidance on the Bureau’s analytical approach to merger
review, ‘an SPLC results only from mergers that are likely to create,
maintain or enhance the ability of the merged entity, unilaterally or
in coordination with other firms, to exercise market power.’ In the
Superior Propane case, the Tribunal noted that ‘what is necessary is
evidence that a merger will create or enhance market power which
[...] is the ability to profitably influence price, quality, variety, service, advertising, innovation or other dimensions of competition.’7
The factors considered by the Bureau in determining the existence
of an SPLC are discussed below.
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The anticompetitive threshold
While market power can generally be assessed from the perspective
of either the seller or buyer, the Bureau’s MEGs focus on the seller’s
market power, defined as the ability of a single firm or group of
firms to profitably maintain prices above the competitive level for a
significant period of time; however, its analytical framework applies
equally to purchasers.8
In considering whether the merged entity will have an ability to
influence price materially, the Bureau will look at the likely magnitude, scope and duration of any anticipated price increase that may
result from the merger. The SPLC will occur when the merged entity,
unilaterally or in coordination with other firms, is able to sustain
higher prices than would exist in the absence of the merger by
diminishing existing competition or by hindering the development
of future competition.
In the latter scenario, the Bureau will typically examine the
type, scope and timing of the potential entry or expansion by either
one of the merging parties. To this end, when reviewing a merger,
the Bureau may treat the transaction as a ‘prevent’ case when the
acquirer, the target or a potential competitor has entry or expansion
plans that are shelved due to the merger.9 Examples of mergers that
may result in the prevention of competition include:
• an acquisition that otherwise prevents planned unilateral
expansion by a merging party into new geographic markets;
• the introduction of new products; or
• the acquisition of an increasingly vigorous competitor or potential entrant.
Market definition
Typically, the first step in the Bureau’s review of a merger is to define
the relevant product and geographic markets in which the merging
parties operate.10 The underlying rationale is to identify a group
of buyers that may face increased market power as a result of the
proposed merger. In doing so, the Bureau is essentially trying to
define the smallest group of products, including at least one product
of the merging parties, and the smallest geographic area in which
a hypothetical monopolist11 can impose and maintain a 5 per cent
price increase for a period generally longer than one year.
The definition of the product market revolves around the characteristics of the products and buyers’ ability or willingness to switch
from one product to another in significant quantities in response to
relative price changes.12 In determining which products, if any, are
close substitutes, the Bureau may rely on statistical measures where
detailed price and quantity data are available. The Bureau may also
look at indirect evidence of substitutability, including evidence
from market participants and functional indicators such as end
use, physical and technical characteristics, price relationships and
relative price levels, as well as potential switching costs incurred by
buyers.13 It is possible that products that are functional substitutes
entail high switching costs and in practical terms are not substitutes
for buyers. For example, if the cost of switching to a close functional
The Antitrust Review of the Americas 2019
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substitute is higher than the hypothetical monopolist’s 5 per cent
price increase, the switching cost alone may be the determining
factor in discouraging a buyer from substituting that new product.
Geographic market definition focuses on the buyers’ ability or
willingness to switch their purchases from one geographic location to another, in response to changes in relative prices. As with
the product market definition, the Bureau will rely on functional
indicators in determining whether geographic areas are considered
to be close substitutes. The MEGs provide examples of such indicators, including specific characteristics of the product, transportation
costs, price relationships and relative price levels, shipment patterns and conditions regarding foreign competition. Several price
and non-price factors can affect a buyer’s ability or willingness to
consider distant options.14 For example, non-price factors may
include fragility or perishability of the relevant product, convenience, frequency of delivery and the reliability of service or delivery.
Again, as in the case of product market definition, high switching
costs incurred by buyers may also discourage substitution between
geographic areas.
It should be noted that market definition is not necessarily a
required step in the Bureau’s assessment of a merger, and this has
been emphasised in recent revisions to the MEGs as well as in a 2012
decision of the Competition Tribunal.15
Market shares and concentration
The next step of the analysis involves the identification of participants
in the relevant markets in order to determine whether significant
vigorous competitors will remain in the market post-merger. The
first step in the SPLC analysis involves determining the participants’
and remaining competitors’ market shares and concentration levels
to initially establish the potential significance of the impact of the
merger on the market. Generally, participants include competitors
who are current sellers of the relevant products, but can also include
potential competitors that could readily and profitably sell into
the relevant markets without significant sunk cost investments
and could effectively enter within one year. This response is often
referred to as a ‘supply response’. Typically, the Bureau will examine
factors such as switching costs, a seller’s ability to reposition its
products or extend its product line, its excess capacity and applicable
intellectual property rights. In the case of foreign sellers, the Bureau
will also look at such matters as the existence of tariffs, fluctuation
rates, import quotas or export constraints, domestic ownership
restrictions and whether the industry is susceptible to supply interruptions from abroad.
Having identified participants in the relevant market, the Bureau
will then calculate their respective market shares, relying on metrics
that can consist of dollar sales, unit sales, capacity or, in certain
natural resource industries, reserves. In selecting the appropriate
market share metric, the Bureau will attempt to identify the sellers’
future competitive significance.
Determining market share or concentration only provides part
of the larger picture. Indeed, section 92 of the Competition Act
stipulates that a merger cannot be found to substantially prevent or
lessen competition solely on the basis of market shares. Nevertheless,
high market shares may serve as a warning sign and lead to a more
in-depth analysis of the merger by Bureau officials.
In order to avoid needlessly delaying mergers by conducting an
in-depth investigation of every single transaction, the Bureau has
outlined certain thresholds to identify mergers that are unlikely to
have anticompetitive consequences. Typically, the commissioner
will not challenge a merger on the basis of a concern related to the
www.globalcompetitionreview.com

unilateral exercise of market power when the post-merger share of
the merged entity is less than 35 per cent. Similarly, in the case of a
concern related to a coordinated exercise of market power by the
remaining competitors, if the post-merger share accounted for by
the four largest firms in the market would be less than 65 per cent, or
if the post-merger market share of the merged entity itself would be
less than 10 per cent, the commissioner will typically not challenge
the proposed merger.
These thresholds are not absolute benchmarks and should be
considered with some caution. Conversely, mergers that exceed these
thresholds are not automatically viewed as anticompetitive. In these
cases, the Bureau will simply expand its analysis and examine other
factors to determine whether the merger in question will result in an
SPLC. In practice, many mergers with a post-merger share exceeding 35 per cent are not ultimately challenged by the commissioner.
In addition to determining market share and concentration,
the Bureau will examine their distribution across competitors and
the extent to which market shares have varied over a significant
period of time. Finally, the Bureau will also take into consideration
the nature of the market and the impact of forthcoming change and
innovation on the stability of existing market shares.
Anticompetitive effects
If the market share and concentration thresholds are exceeded or if
the Bureau has information suggesting that there may be an SPLC as
a result of the merger, it will conduct a competitive effects analysis,
based on factors listed in section 93 of the Competition Act. This
analysis typically focuses on unilateral and coordinated effects.
In a market with many sellers offering comparable products, a
firm may be limited in its ability to profitably raise prices as buyers
may be tempted to switch to substitute products. However, there
may be situations where a firm will be able to exercise unilateral
market power irrespective of how its competitors respond. In markets with differentiated products, a post-merger price increase may
be profitable because a price increase by one of the merging parties
will divert demand toward the other merging party. In markets
where firms are distinguished based on capacity, a price increase
is likely to be profitable in circumstances where the seller offering
close substitutes has insufficient capacity to absorb the demand that
would normally be diverted from the merged entity.
A merger may result in coordinated effects when a group of
firms can profitably coordinate their behaviour. This usually occurs
when individual firms can adjust their conduct in response to one
another. Such behaviour can involve tacit or express understandings
on price, service levels, allocation of customers or territories, or any
other aspect of competition.16 Typically, the Bureau will examine
whether market conditions will more effectively facilitate coordinated behaviour post-merger by assessing, for example, whether
firms will be better able to detect and monitor deviations from
coordinated efforts and how the merger changes the competitive
dynamic in the market.
SPLC factors
The specific factors that the Bureau looks at pursuant to section 93
are briefly summarised below.
Foreign competition
The Bureau will examine the presence and viability of foreign competition to determine whether they are likely to counter increased
market power of the merged entity.
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Failing firm
The Bureau will consider whether one of the merging entities would
fail if the merger were not to occur. A firm is considered to be
failing if it is or is likely to become insolvent, to initiate voluntary
bankruptcy proceedings or to be petitioned into bankruptcy or
receivership.17 Before concluding that a merger involving a failing
firm is not likely to result in an SPLC, the Bureau will look at other
alternatives, including acquisition by a competitively preferable
purchaser, retrenchment or restructuring and liquidation.18
Substitutes
Consideration will be given to the availability of acceptable
substitutes for the merging parties’ products that are in the same
geographic market as the merging parties and whether consumers
have other means of supply.
Barriers to entry
In assessing whether entry by a potential competitor is effective
or not, the Bureau will take a closer look at whether entry is likely,
timely, and sufficient in scale and scope. Its analysis will also take
into consideration existing entry barriers that may affect the likelihood, timeliness and sufficiency of entry.19 These barriers may
include regulatory impediments, significant sunk costs and other
entry-deterring factors.
Remaining competitors
The Bureau will attempt to determine whether the collective influence of all sources of competition in the market will be able to
constrain the exercise of market power by the merged entity acting
unilaterally or in coordination with other market participants.
Elimination of a vigorous competitor
A firm that is a vigorous and effective competitor often plays an
important role in pressuring other firms to compete harder. The
competitive attributes and history of the target firm are assessed to
determine whether the merger is likely to result in the removal of a
vigorous and effective competitor.
Innovation
The Bureau examines change and innovation in relation to: distribution, service, sales, marketing, packaging, buyer tastes, purchase patterns, firm structure, the regulatory environment and the economy
as a whole. Where there is a great deal of change and innovation, it
is less likely that any firm will be able to exercise market power for
sustained periods of time.
Countervailing buying power
Where credible options are available to buyers, buyer concentration
can prevent a price increase and make it difficult for sellers to exercise market power. Typically, a buyer will have such ability if it can,
for example, switch to other sellers in a reasonable amount of time
or the promise of substantial orders can induce the expansion of an
existing seller or sponsor entry by a potential seller. In such a scenario, the Bureau will assess whether one or more buyers have such
a countervailing power to constrain the exercise of market power.
Efficiencies exception
Unlike the integrated analysis conducted in the United States and
by the European Commission, the Bureau considers efficiencies
separately, following its evaluation of whether a merger will result
in an SPLC. This reflects the fact that the Canadian legislative
94

framework contains an explicit efficiencies exception. Specifically,
subsection 96(1) of the Competition Act allows for the clearance of
an anticompetitive merger, where the efficiency gains brought about
by the merger are greater than and offset the anticompetitive effects.
The onus is on the parties to establish the gains in efficiency, while
the commissioner bears the burden of establishing the anticompetitive effects of the merger. The Bureau recently issued (in draft
for public consultation) a practical guide to efficiencies in merger
reviews, which is intended to inform businesses and their advisers
of the Bureau’s most recent experience conducting the trade-off
analysis in accordance with section 96 and in what circumstances the
commissioner may exercise discretion to not challenge an otherwise
anticompetitive merger due to efficiency gains.20
The first step in the trade-off analysis consists of an assessment
of all efficiency claims, including their nature, magnitude and likely
realisation. The Bureau will pay close attention to gains in productive
efficiency, such as savings associated with integrating new activities
within the firm or product, plant-level and multi-plant-level savings
in variable and fixed costs, as well as gains in dynamic efficiency, such
as the optimal introduction of new products or the improvement of
product quality and service.
The second step in the trade-off analysis is to balance the efficiency gains against ‘the effects of any prevention or lessening of
competition that will result or is likely to result from the merger or
proposed merger.21 This entails the Bureau looking at all relevant
price and non-price effects, including negative effects on allocative,
productive and dynamic efficiencies, negative or socially adverse
redistributive effects, and effects on service, quality and product
choice. Further, the Bureau may also consider price and non-price
effects in interrelated markets.
In weighing the efficiency gains against the anticompetitive
effects, the Bureau normally applies the balancing weights standard,
where the increase in surplus from the efficiency gains is balanced
against the deadweight loss resulting from the anticompetitive effects
to which may be added some portion of the wealth transfer from
consumers to producers that is considered socially adverse.22 The
Supreme Court of Canada recently ruled that the balancing test may
be framed as a two-step inquiry. First, the quantitative efficiencies of
the merger should be compared against the quantitative anticompetitive effects. Second, the qualitative efficiencies should be balanced
against the qualitative anticompetitive effects, and a final determination must be made as to whether the total efficiencies offset the total
anticompetitive effects of the merger at issue. The Supreme Court
held that marginal efficiency gains should not be required for the
defence to apply as the language of section 96 of the Act does not
provide a basis for requiring this kind of threshold.23
The Bureau recently issued a no-action letter saying that it would
not challenge the proposed acquisition of Canexus Corporation by
Chemtrade Logistics Income Fund after its investigation determined
that the potential effects of the transaction on competition in the
market for sodium chlorate in Western Canada would be significantly
offset by efficiencies resulting from the transaction. While the Bureau
found that the proposed transaction would likely result in anticompetitive effects owing to, inter alia, the elimination of a competitor
in a market with limited remaining competition, the Bureau found
that the expected efficiencies gained from the transaction would
significantly outweigh the likely anticompetitive effects.24
Challenging a merger
If the Bureau finds that the merger or proposed merger is likely
to result in an SPLC and that there is no robust evidence of the
The Antitrust Review of the Americas 2019
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efficiencies exception, the commissioner may apply to the Tribunal to
challenge the merger or, alternatively, negotiate remedies consensually with the merging parties in order to resolve its competition concerns. In circumstances where the commissioner is of the view that
more time is needed to adequately analyse the competitive impact of
a proposed merger, he may seek the agreement of the merging parties
to delay the closing of the transaction. Otherwise, the commissioner
may seek an interim injunction from the Tribunal pursuant to section 100 of the Competition Act, although this power has been used
very rarely as the Tribunal must be satisfied that, in absence of an
interim order, an action is likely to be taken that would substantially
impair its ability to impose a remedy because that action would be
difficult to reverse.
The Canadian merger review regime establishes an initial waiting
period of 30 days, after which the parties can close their transaction
provided the Bureau has not exercised its discretion to extend the
waiting period by issuing an SIR.25 With the Bureau now having the
power to stop the clock, it is likely that section 100 orders will become
even less relevant as a tool to provide the Bureau with additional time
to review a merger.
If, following its review, the Bureau is of the view that the transaction would lead to an SPLC, and the commissioner and merging parties are unable to reach a settlement, it is open to the commissioner
to challenge the proposed transaction pursuant to section 92 of the
Competition Act. This is invariably followed by the commissioner
bringing an application for an injunction under section 104, which
may proceed on a contested or consensual basis. It is worth noting
that, unlike a section 100 injunction, a section 104 injunction is only
available where the commissioner has made an application to the
Tribunal pursuant to section 92 alleging that the proposed merger
would result in an SPLC. To obtain such an order from the Tribunal,
the commissioner must establish that there is a serious issue to be
tried, that irreparable harm would be caused if injunctive relief is
not granted and that the balance of convenience favours granting the
injunction.26
Remedies
As noted above, where the Bureau is concerned a merger or proposed merger is likely to result in an SPLC, it will attempt, where
possible, to negotiate a remedy with the parties concerned. Such a
remedy must restore competition to the point where it is no longer
substantially less than it was pre-merger.27 While the Bureau has a
wide range of structural and behavioural remedies at its disposal, it
generally favours the former because, on balance, it believes they are
more effective.28 These preferences are outlined in the ‘Information
Bulletin on Merger Remedies in Canada’, which provides the Bureau’s
current policy on merger remedies, general guidance on the objectives for remedial actions as well as general principles it applies when
it seeks, designs and implements remedies.29
Typically, the Bureau is willing to consider three types of remedies. Structural remedies involve the divestiture of assets, which must
be viable and sufficient to eliminate an SPLC. The divestiture must
occur in a timely manner, generally within three to six months,30
and the buyer must be independent and have both the ability and
intention to be an effective competitor in the relevant market. Prior
to the completion of the divestiture, the Bureau normally requires
that the merging parties hold these assets separate, although in some
instances it is willing to simply require that the competitive viability
of the assets be maintained.31
Second, the Bureau may also seek quasi-structural remedies. In
such cases, the merged entity is allowed to retain ownership of the
www.globalcompetitionreview.com

assets acquired in the merger, but must take certain actions that have
structural implications for the marketplace, such as the removal of
anticompetitive contract terms, the granting of non-discriminatory
access rights to networks or the licensing of intellectual property.
Finally, the Bureau may seek behavioural remedies, although
until recently, it has rarely done so on a stand-alone basis. Rather,
it may seek combination remedies where a structural divestiture is
combined with behavioural remedies. Common examples include:
• short-term supply arrangements for the buyer of the assets to be
divested, at a price defined to approximate direct costs;
• the provision of technical assistance to help a buyer or licensee
train employees in complex technologies, especially for those
technologies related to intellectual property; and
• codes of conduct, which can be readily monitored and expeditiously enforced by a third party, such as through binding
arbitration procedures.
That said, the commissioner has recently stated that the Bureau may
require behavioural remedies to resolve concerns with a merger
when structural remedies are either unavailable or insufficient.32
The Bureau issued a template for merger consent agreements in
September 2016, which is designed to provide better insight into
the Bureau’s expectations when negotiating measures to address
competitive issues likely to arise from a proposed merger.33
On 29 March 2016, the Bureau reached its first ever mediated
resolution of a merger challenge when it entered into a consent
agreement with Parkland Fuel Corporation in connection with its
acquisition of Pioneer Energy. The consent agreement was the first
to have been reached through a mediation process in a Competition
Tribunal proceeding. The mediator was a judicial member of the
Competition Tribunal.34
Recent developments
Commissioner John Pecman’s term came to an end in May 2018.
Matthew Boswell was appointed interim commissioner for up to
one year, effective 31 May 2018. The filing fee for merger reviews
increased for the first time since 2003 going from $50,000 to $72,000
as of 1 May 2018. As mentioned above, the Bureau published new
guidance on its approach to efficiencies in merger reviews in draft in
March 2018 and invited feedback from interested parties. The Bureau
also announced its intention to publish a white paper on merger
efficiencies, which will examine efficiencies that have been achieved
(or not) as a result of past mergers.35
Notes
1

Competition Act, RSC, c C-34, as amended (Competition Act).

2

The Notifiable Transactions Regulations were amended in February 2010
to reflect the recent amendments to the Competition Act. Significant
changes include the introduction of a single notification form and the
closer alignment of the form’s wording with item 4(c) of the United
States Notification and Report Form.

3

For more information on pre-merger notifications and ARC requests,
please see the chapter ‘Canada: Merger Notifications’.

4

SIRs are issued quite infrequently; however, the number of SIRs issued
by the Bureau on a yearly basis has increased in recent years. This may
be attributable to the case mix (ie, there may have been a greater
proportion of very complex reviews in recent years), rather than evidence
of a pattern. The Bureau may also rely on voluntary information requests
and enter into timing agreements with parties in some instances, rather
than employing the more formal SIR process.
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