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Structure and process, legal regulation and consents

1 How are acquisitions and disposals of privately owned 
companies, businesses or assets structured in your 
jurisdiction? What might a typical transaction process involve 
and how long does it usually take?

Generally, a purchase and sale agreement is entered into to govern the 
acquisition or disposition of privately owned companies, businesses 
or assets. The sale of a business is commonly accomplished by way 
of a sale of shares or assets. Sellers often prefer share sales because of 
lower applicable tax rates on gains. Buyers often favour asset purchases 
because of the possibility of achieving tax benefits and excluding 
unwanted liabilities. Sellers of smaller ‘Canadian-controlled private 
corporations’ may be able to utilise a (limited) lifetime capital gains 
exemption and, as a result, typically prefer share transactions.

Companies may also be combined by way of an amalgamation 
pursuant to the relevant corporate statute. Amalgamations must be 
approved by a super-majority vote of shareholders (generally 66 2/3rds 
of the shares in attendance at a meeting).

A typical transaction process would involve signing a confidential-
ity agreement, developing a term sheet, a due diligence review, negoti-
ation of transaction documentation and a closing. Companies at times 
utilise auctions to solicit a broad range of potential buyers. 

The length of time to complete a transaction will depend on the 
complexity of the business, the number of interested parties, any spe-
cial arrangements among the sellers and other factors, but two to four 
months is common.

2 Which laws regulate private acquisitions and disposals 
in your jurisdiction? Must the acquisition of shares in a 
company, a business or assets be governed by local law?

Regarding Canadian federal and provincial law, note that Canada is a 
federal state with one federal, 10 provincial and three territorial gov-
ernments. Each jurisdiction has its own laws governing acquisitions 
and dispositions of companies, businesses and assets. Most provinces 
in Canada have private legal systems based on the English common law 
and legal precedents, while in Quebec matters of private law (ie, con-
tract, family and property matters) continue to be governed by a Civil 
Code. Although there are important differences in law among these 
jurisdictions, particularly in Quebec, most corporate and business laws 
and practices across Canada share common features. 

Businesses in Canada are most commonly formed as corpora-
tions under one of the business corporation statutes that exist in each 
province, territory and under federal law (eg, the Canada Business 
Corporations Act (CBCA)). The incorporating statute will govern the 
transfer of shares or assets. Banks, insurance companies and trust and 
loan companies are governed by specialised federal statutes.

A number of other statutes may be relevant, depending on the 
nature and location of the business. Federal and provincial govern-
ments each have their own power to legislate on certain subjects, 
and share jurisdiction over some subjects. The range of statutes and 
regulations that may need to be considered will often include laws on 
employment, privacy, tax, pensions, securities, competition and anti-
trust, foreign investment and specific regulatory regimes governing a 
company’s business. 

Other than local mandatory laws, there is no constraint on the law 
that may be chosen by the parties to govern the transaction, but par-
ties often elect the governing law based on the location of the seller, 
company or buyer. 

3 What legal title to shares in a company, a business or assets 
does a buyer acquire? Is this legal title prescribed by law or 
can the level of assurance be negotiated by a buyer? Does 
legal title to shares in a company, a business or assets transfer 
automatically by operation of law? Is there a difference 
between legal and beneficial title?

The buyer will acquire the same title that the seller had in the shares 
or assets, and will commonly negotiate for certain representations 
and warranties regarding ownership, ability to transfer and absence of 
encumbrances. 

Legal title to shares or assets transfers upon the exchange of con-
sideration, subject to satisfying agreed terms and conditions, and upon 
the transfer being recorded in the company’s securities register. Share 
transfers may be subject to conditions or restrictions in the company’s 
constating documents or in a shareholders’ agreement. For most pri-
vate companies, the board of directors must approve all share transfers. 

A distinction is recognised between legal and beneficial title. A per-
son holding legal title to shares will be listed in the company’s share 
register as the registered holder, but may hold the shares on behalf of 
an unnamed beneficial holder. Beneficial interests in property may be 
transferred distinct from the interests of the legal, or registered, holder. 
Beneficial title would transfer automatically by operation of law upon 
the exchange of consideration and subject to satisfying agreed terms 
and conditions.

4 Specifically in relation to the acquisition or disposal of shares 
in a company, where there are multiple sellers, must everyone 
agree to sell for the buyer to acquire all shares? If not, how can 
minority sellers that refuse to sell be squeezed out or dragged 
along by a buyer?

While it is often the practice, and is certainly preferred by buyers, that 
all sellers be party to one or a series of purchase agreements, it is pos-
sible to acquire all of the shares of a private company without agree-
ment from all shareholders. Many private companies have shareholder 
agreements that provide significant shareholders with the ability to 
‘drag’ non-consenting shareholders into a transaction. In the absence 
of such an agreement, minority shareholders can also be squeezed 
out or dragged into a transaction by way of an amalgamation, plan of 
arrangement or similar shareholder vote-based transaction approved 
by a super-majority vote of the shareholders (typically 66 2/3rds of the 
shares represented at a meeting).

5 Specifically in relation to the acquisition or disposal of a 
business, are there any assets or liabilities that cannot be 
excluded from the transaction by agreement between the 
parties? Are there any consents commonly required to be 
obtained or notifications to be made in order to effect the 
transfer of assets or liabilities in a business transfer?

Unlike in share transactions, a buyer of assets is generally free to 
choose which assets and liabilities will be transferred. Depending on 
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the assets and liabilities being acquired, government and third-party 
consents may be required. 

If the target’s operations are unionised, the buyer will be deemed 
to be a successor employer under applicable labour relations legislation 
and will ‘step into the shoes’ of the seller for the purposes of the col-
lective bargaining agreement. Most Canadian provinces have employ-
ment standards legislation that deems continuity of employment if 
employees of the business accept or continue employment with the 
buyer. Similarly, workers’ compensation legislation in most Canadian 
provinces will deem the buyer of assets to be a successor and liable for 
unpaid premiums of the seller. In non-arm’s-length transactions, tax 
authorities may have the ability to trace the transfer of the assets in 
order to pursue the payment of tax liabilities.

Contracts will often have assignment provisions detailing whether 
consent or notice is required to assign the contract. If the contract is 
silent, it is generally assignable subject to any statutory and common 
law limitations. A third party may assume obligations, but an assign-
ment of obligations will not relieve the assignor of liability without the 
counterparty’s consent. 

6 Are there any legal, regulatory or governmental restrictions 
on the transfer of shares in a company, a business or assets 
in your jurisdiction? Do transactions in particular industries 
require consent from specific regulators or a governmental 
body? Are transactions commonly subject to any public or 
national interest considerations?

The Investment Canada Act (ICA) governs the acquisition of control 
of Canadian businesses by non-Canadians. Investments governed by 
the ICA are either notifiable or reviewable depending on the size of the 
target, the structure of the transaction, the identity of the parties and 
the nature of the target’s business. The test for approval of a review-
able transaction under the ICA is whether the investment is likely to be 
of net benefit to Canada, and approval may be conditioned on under-
takings made by the foreign investor regarding employment, capital 
expenditures, Canadian management participation, R&D activity, 
production and exports over a three- to five-year period after closing. 

The ICA allows the government to review, prohibit or impose con-
ditions on a broad range of investments by non-Canadians on the basis 
of national security concerns. 

There are also restrictions on foreign ownership and sector- 
specific review regimes in a number of industry sectors, and some 
provinces have restrictions on foreign ownership of land.

7 Are any other third-party consents commonly required?
Any sale by a company of all or substantially all of its assets must be 
approved by a super-majority (typically 66 2/3rds per cent) vote of 
the shareholders. Shareholders’ agreements may impose additional 
requirements. 

Third-party consents may be required to assign contracts. Shares 
and assets may be subject to third-party security interests, in which 
case the secured party must provide a release or no interest letter in 
respect of the transfer to convey title free of encumbrances. 

A private company’s articles of incorporation or similar constating 
documents will typically restrict transfer of the shares of a company 
without approval by the company’s board of directors. 

8 Must regulatory filings be made or registration fees paid to 
acquire shares in a company, a business or assets in your 
jurisdiction?

Generally, no regulatory filings are required to be made or registration 
fees paid in share or asset transactions. As noted in question 6, certain 
transactions may also be notifiable or reviewable under the ICA. If a 
transaction engages the notification provisions under the Competition 
Act, based on factors including the size of the transaction and the size 
of the parties to the transaction, an application is required to be made, 
with an application fee, and approval must be obtained before comple-
tion. The acquisition of real property will typically require registration, 
with payment of a nominal fee, and may require payment of land trans-
fer taxes.

Advisers, negotiation and documentation

9 In addition to external lawyers, which advisers might a buyer 
or a seller customarily appoint to assist with a transaction? 
Are there any typical terms of appointment of such advisers?

Both buyers and sellers often engage accountants and financial advis-
ers or brokers to assist in the structuring, valuation, due diligence, 
negotiation and execution of transactions. 

Financial advisers or brokers are often provided with a ‘success 
fee’, which is dependent on the closing of the transaction and the price 
paid. When negotiating engagement terms with advisers, attention 
should be paid to the calculation of the success fee (usually based on 
a percentage of the transaction value or purchase price), any other fees 
involved, the timing of the payment of fees, the scope of services being 
provided, the payment trigger and tail periods. 

10 Is there a duty to negotiate in good faith? Are the parties 
subject to any other duties when negotiating a transaction?

As Canadian courts have not recognised a general duty to negotiate in 
good faith, parties are generally free to pursue their own self-interest. 
However, a duty to negotiate in good faith may arise in cases where 
there is a ‘special relationship’ between the parties based on the pres-
ence of dependence, influence, vulnerability, trust and confidence, 
which would not typically exist in an arms’-length commercial rela-
tionship, or where the parties have specifically agreed to negotiate in 
good faith.

Directors of Canadian corporations have two primary duties: their 
fiduciary duty (duty of loyalty) and their duty of care. The fiduciary duty 
requires that directors ‘act honestly and in good faith with a view to 
the best interests of the corporation’ and the duty of care requires that 
directors ‘exercise the care, diligence and skill that a reasonably pru-
dent person would exercise in comparable circumstances’. Directors 
must comply with both of these duties when considering, negotiating 
and consummating any transaction.

Courts in Canada have also recently recognised a duty of honesty 
in contractual performance. This duty of honesty requires that par-
ties do not lie or knowingly mislead each other about matters directly 
linked to the performance of a contract. 

11 What documentation do buyers and sellers customarily enter 
into when acquiring shares or a business or assets? Are there 
differences between the documents used for acquiring shares 
as opposed to a business or assets?

While the form of agreement used in a share and asset purchase may 
differ, most fundamental provisions are similar (eg, purchase and sale 
mechanics, representations and warranties, covenants and indemni-
ties). Typically, a share sale is less complex than an asset sale, because 
in a share sale the company’s assets, employees, contracts, etc, remain 
with the company. 

The specific ancillary documents to be exchanged at or before 
closing of a share or asset purchase are similar, and may include 
such documents as confidentiality agreements, letters of intent, non- 
competition agreements, employment or consulting agreements, 
escrow agreements, disclosure letters, leases, unanimous sharehold-
ers’ agreements or other similar documents. Asset purchases will 
require general and specific conveyances, and may require assignment 
or assumption agreements and transition services agreements. 

12 Are there formalities for executing documents? Are digital 
signatures enforceable?

An individual executing a document on behalf of an entity (eg, a cor-
poration, partnership or trust) must have legal authority to bind that 
particular entity (or the partners thereof ). This authority may arise 
from such individual’s capacity as officer, director, general partner, 
manager, agent, trustee or otherwise. Typically, the legal authority to 
bind an entity is found in the entity’s constating documents. Corporate 
law does not require that corporate seals be affixed to documents, and 
they are rarely used.

Canadian law recognises the ability to sign most documents with 
an ‘electronic signature’. However, certain types of documents may 
require original signatures (such as land transfer documents). Certain 
documents may need to be signed in front of a notary, commissioner of 
oaths or a lawyer (such as affidavits or statutory declarations). 
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Due diligence and disclosure

13 What is the typical scope of due diligence in your jurisdiction? 
Do sellers usually provide due diligence reports to prospective 
buyers? Can buyers usually rely on due diligence reports 
produced for the seller?

Due diligence conducted by buyers often includes investigation into 
financial, tax, legal, organisational, operational, environmental and 
intellectual property matters. Legal counsel is often engaged to con-
duct due diligence on legal title to, and liens registered against, shares 
or assets, compliance with laws, legal structure, material legal risks, 
financial and other obligations, employment or labour matters, litiga-
tion, contract review, third-party consents, government approvals, and 
tax and transaction structuring matters. 

It is not typical for sellers to prepare legal due diligence reports to 
share with prospective buyers, but it is becoming more common for 
sellers to prepare financial due diligence reports in auctions. Sellers 
may conduct some level of internal due diligence in advance of a trans-
action with a view to curing significant deficiencies. Sellers or their 
advisers will usually establish physical or digital data rooms to allow 
buyers to conduct their own due diligence investigations. 

14 Can a seller be liable for pre-contractual or misleading 
statements? Can any such liability be excluded by agreement 
between the parties?

A seller may be liable for pre-contractual or misleading statements that 
were made negligently or fraudulently, or if he or she induced the buyer 
to enter into the transaction or agreement. However, parties typically 
agree to an ‘entire agreement’ or exclusionary clause that excludes rep-
resentations or warranties other than those set out in the transaction 
agreement. Such clauses are enforceable, absent fraud. 

15 What information is publicly available on private companies 
and their assets? What searches of such information might 
a buyer customarily carry out before entering into an 
agreement?

Private companies are generally required to file with a corporate regis-
try limited information about directors and, in some cases, sharehold-
ers, all of which is publicly available. Other public searches that a buyer 
would typically conduct on a private company include lien, litigation, 
workers’ compensation, bankruptcy, tax, employment, intellectual 
property, real property and environmental searches. Some searches 
require the consent of the target company, and the types of searches 
and information available may differ across jurisdictions. 

16 What impact might a buyer’s actual or deemed knowledge 
have on claims it may seek to bring against a seller relating to 
a transaction?

In the absence of specific agreement by the buyer and seller, there is no 
definitive answer. A buyer’s knowledge may adversely affect its ability 
to make claim for breach of contract relating to such knowledge and, if 
the buyer fails to use such knowledge to mitigate damages, may reduce 
the damages a buyer is able to collect. 

Because of the uncertainty, buyers often seek to include in the 
transaction agreement language to the effect that it can rely on the 
representations and warranties in the agreement, notwithstanding any 
actual or deemed knowledge of a breach or potential breach. Sellers 
often seek an ‘anti-sandbagging’ clause prohibiting the buyer from 
making claims if it knew of the breach. 

Pricing, consideration and financing

17 How is pricing customarily determined? Is the use of closing 
accounts or a locked-box structure more common?

In share transactions, pricing is typically a function of a company’s 
enterprise value, calculated on a debt-free, cash-free basis and assum-
ing a normalised level of working capital, which in turn is used to 
determine the equity value for shareholders. For mature companies, 
enterprise value is frequently expressed as a multiple of the com-
pany’s earnings before interest, taxes, depreciation and amortisation. 
Companies that operate in specialised sectors, such as technology 
and oil and gas, may be valued using industry-specific methodologies. 
Pricing in asset-based transactions will depend on the nature (and 

underlying cost base) of the assets acquired; where the assets consti-
tute an entire operating business, the same valuation methodologies 
may apply as for share sales.

Closing accounts – known in Canada as purchase price adjustments 
– are used in a majority of private M&A transactions, and often include 
adjustments for working capital and any cash and debt on the balance 
sheet at closing. ‘Locked-box’ structures are used less frequently. 

18 What form does consideration normally take? Is there 
any overriding obligation to pay multiple sellers the same 
consideration?

The form of consideration is negotiable but a majority of private M&A 
transactions would be all-cash. Where the buyer has limitations on 
cash financing, alternative and creative methods of seller financing are 
used, including ‘rolled equity’ and vendor take-back notes. The terms 
and conditions of any non-cash consideration are frequently the sub-
ject of meaningful negotiation. Share-based transactions may permit a 
seller to defer tax on any capital gain realised on the sale. 

In general, the rights of shareholders of the same class of securi-
ties (eg, common or preferred shares) would be set forth in the articles 
of a company or other constating documents, and shareholders would 
customarily be entitled to receive the same consideration as other 
shareholders in the same class. However, economic entitlements can 
be modified contractually through the use of shareholder agreements 
or other arrangements. 

Recently, partnerships have been used with increased frequency 
as acquisition vehicles to provide a buyer and other investors (includ-
ing management) with flexibility to allocate returns in accordance with 
priorities and preferences that they negotiate among themselves. 

19 Are earn-outs, deposits and escrows used?
Third-party escrows and buyer holdbacks are often used as security for 
purchase price adjustments and indemnification claims. Earn-outs are 
commonly used to bridge significant valuation gaps between a buyer 
and seller, where they would typically be paid out over a one to three-
year period based on the financial performance of the acquired busi-
ness. Deposits are not common, but can be found routinely in some 
industries, such as oil and gas asset transactions. 

20 How are acquisitions financed? How is assurance provided 
that financing will be available?

Bank financing is the most common form of acquisition debt financing 
in Canada, often consisting of secured credit facilities provided by a 
domestic or foreign bank or syndicate. Other sources include second 
lien credit facilities, unsecured credit facilities, mezzanine debt and, 
growing in importance in Canada, high-yield debt. Private debt pro-
vided by pension funds and other non-bank financial institutions such 
as insurance companies has recently become more widely available. 

Assurance of the availability of debt financing may be provided 
through a commitment letter or term sheet agreed by the buyer and its 
lender, which the buyer may be asked to deliver as part of an auction 
process or upon signing the purchase agreement. The lender’s com-
mitment may be subject to conditions, which parties seek to limit as 
much as possible. Financing conditions in acquisition agreements are 
infrequent.

For private equity-led transactions, lenders will generally require 
the private equity fund to commit to a certain level of equity financing 
in an equity commitment letter or limited guaranty, or both, from the 
fund. 

21 Are there any limitations that impact the financing structure? 
Is a seller restricted from giving financial assistance to a 
buyer in connection with a transaction?

There are no outright restrictions on financial assistance, and in several 
provinces it is permitted without condition. In some provinces, there 
may be disclosure or other requirements. 
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Conditions, pre-closing covenants and termination rights

22 Are transactions normally subject to closing conditions? 
Describe those closing conditions that are customarily 
acceptable to a seller and any other conditions a buyer may 
seek to include in the agreement.

Transactions are normally subject to closing conditions, although 
signing and closing of transactions may occur simultaneously in the 
absence of regulatory or other conditions. 

Most transactions include conditions regarding the accuracy of the 
seller’s representations and warranties at closing and the seller’s com-
pliance with its covenants. Other customary conditions include regula-
tory approvals, material third-party consents, the absence of material 
legal actions or proceedings, and the absence of any material adverse 
effect. 

23 What typical obligations are placed on a buyer or a seller 
to satisfy closing conditions? Does the strength of these 
obligations customarily vary depending on the subject matter 
of the condition?

All parties will customarily agree to use ‘commercially reasonable 
efforts’ to satisfy closing conditions. The level of efforts required is 
subject to negotiation and the parties may agree to a higher standard, 
including ‘best efforts’. Unlike the ‘commercially reasonable efforts’ 
standard, which allows the promisor to exercise business judegment 
and consider its own financial interests, ‘best efforts’ is more onerous 
and can require the party making the covenant to take all reasonable 
steps to achieve the objective, including the expenditure of money, but 
is not an absolute obligation.

The ‘efforts’ standard for obtaining regulatory approvals often dif-
fers from general obligations to satisfy closing conditions. A seller will 
typically seek to require the buyer to take whatever steps may be neces-
sary to obtain the applicable regulatory approvals, which may include 
disposing of parts of the buyer’s or the seller’s business and commenc-
ing litigation.

24 Are pre-closing covenants normally agreed by parties? If so, 
what is the usual scope of those covenants and the remedy for 
any breach?

With the exception of transactions where signing and closing occur 
simultaneously, the parties will normally agree to pre-closing cove-
nants governing the conduct of the business between signing and clos-
ing. Sellers will usually agree to operate the business in the ordinary 
course consistent with past practices. Pre-closing covenants typically 
limit the ability of the seller to impair the value of, or otherwise materi-
ally affect, the business or the assets. 

In addition, the parties typically agree to maintain confidentiality 
of the transaction and obtain the other party’s consent to any public 
announcements.

A material breach of a pre-closing covenant may entitle the buyer 
to terminate the agreement, subject to an agreed-upon cure period, 
or to specific performance of the agreement if damages are not an 

adequate remedy. The buyer may also have a claim for indemnification 
after closing. 

25 Can the parties typically terminate the transaction after 
signing? If so, in what circumstances?

Parties customarily negotiate rights to terminate an agreement after 
signing. Common termination rights include:
• mutual agreement: permits termination by mutual consent;
• breach of representation or failure to perform covenant: permits 

termination for a breach by the other party of its representations 
and warranties or covenants (typically subject to materiality and 
cure periods);

• ‘outside date’: permits termination if closing conditions have not 
been satisfied by the agreed-upon date; and

• termination due to legal impediment: permits termination if any 
law or order of a governmental authority restrains or prohibits the 
transaction.

26 Are break-up fees and reverse break-up fees common in your 
jurisdiction? If so, what are the typical terms? Are there any 
applicable restrictions on paying break-up fees?

Break-up fees are not common for closely held private companies. 
Where break-up fees are included, the seller typically agrees to pay a 
fee to the buyer as compensation if the seller or target company ter-
minates the agreement before closing to accept an offer from another 
suitor. 

Deal protection measures such as break-up fees are not specifically 
regulated. However, the use of such measures can be challenged as a 
breach of the directors’ fiduciary duties. Directors must be satisfied 
that the break-up fee or other deal protection measure is consistent 
with their fiduciary duties, including that the fee is in the best interests 
of the company and the amount is reasonable in the circumstances. 

Reverse break-up fees are becoming more common as a method of 
compensating sellers for the failure of a transaction to close for reasons 
specific to the buyer, such as rejection of the transaction by the buy-
er’s shareholders and failure to satisfy regulatory conditions. Reverse 
break-up fees are not regulated and typically do not give rise to the 
same fiduciary concerns as break-up fees. 

Representations, warranties, indemnities and post-closing 
covenants 

27 Does a seller typically give representations, warranties and 
indemnities to a buyer? If so, what is the usual scope of those 
representations, warranties and indemnities? Are there 
legal distinctions between representations, warranties and 
indemnities?

Sellers typically give representations, warranties and indemnities. 
Their scope varies based on transaction structure and size, market 
dynamics and relative bargaining strength. 

Normally, representations and warranties cover ownership of 
shares and assets, condition of assets, financial statements, business 
operations, compliance with laws, and claims and liabilities. The 

Update and trends

In 2016, Canadian M&A activity involving public and private compa-
nies reached a nine-year high, and the trend appears to be continuing in 
2017. The first half of 2017 was marked by significant activity in the oil 
and gas sector, including ConocoPhillips’ sale of oil sands and natural 
gas assets to Cenovus Energy for C$17.2 billion and Royal Dutch Shell’s 
sale of Canadian oil sands assets to Canadian Natural Resources for 
C$8.5 billion. While energy and natural resources companies regularly 
top Canadian M&A charts, many other sectors have seen marked 
increases in M&A activity and investment over the past few years. In 
2016, venture capital investment in the technology sector reached its 
highest levels in Canada since 2001.

In mid-market private company M&A, the impact of US trends and 
investment capital continues. Transaction structures and debt financ-
ing alternatives are becoming increasingly creative, particularly where 
US private equity funds are involved. Limited partnerships are increas-
ingly being used as acquisition vehicles (as opposed to corporations) in 
order to more closely replicate ‘waterfall’ economics and governance 

structures that are commonly found in US limited liability companies. 
High-yield debt, which only started to be used in Canada in 2009 and 
remains a growing market, is a growing source of acquisition financing, 
with more variance in covenant terms as compared to the US high-yield 
market. Private debt provided by pension funds and other non-bank 
financial institutions such as insurance companies has recently become 
more widely available, and more private M&A transactions are utilising 
representation and warranty insurance. 

From a macro perspective, all Canadian companies have benefited 
in 2017 from a global increase in equity valuations and US investment 
activity, which has been particularly marked since the recent US elec-
tion. However, the US election has also brought significant uncertainty 
for Canadian companies, many of which export products and services 
to the United States. Potential changes in US tax policies and a pro-
posed renegotiation of the North American Free Trade Agreement 
could significantly alter the Canadian business landscape. 
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technical differences between representations and warranties are 
minor and it is common practice to refer to both. 

Indemnities afford broader protection than representations and 
warranties. While the principles of remoteness of damage, causation, 
reliance and mitigation apply to an action for breach of representations 
and warranties, they do not apply to indemnity claims (unless other-
wise negotiated). Buyers can negotiate a broader class of beneficiaries 
and definition of losses and include business risks and liabilities that 
may not otherwise be covered by representations and warranties.

28 What are the customary limitations on a seller’s liability 
under a sale and purchase agreement?

Limitations on a seller’s liability typically include liability caps, de 
minimis claim amounts, baskets (thresholds or deductibles), survival 
periods on representations and warranties and excluded liabilities. 

Liability caps can be as low as 1 to 15 per cent in competitive deals. 
Baskets are most commonly structured as tipping thresholds (as 
opposed to straight deductibles) and represent typically up to 1 per cent 
of the transaction value. Survival periods commonly range between 12 
and 24 months from closing, with longer periods for tax, title and fraud. 
Sellers will negotiate the exclusion of certain damages from recover-
able losses, including consequential damages, special damages and 
punitive damages. Other limitations include materiality and knowl-
edge qualifications, disclosure of exceptions and offsetting insurance 
proceeds. 

29 Is transaction insurance in respect of representation, 
warranty and indemnity claims common in your jurisdiction? 
If so, does a buyer or a seller customarily put the insurance in 
place and what are the customary terms?

Transaction insurance is not as widespread in Canada as it is in Europe, 
the United States and Australia. Buy-side policies are more common 
than sell-side policies. Costs typically range from 2 to 4 per cent of the 
policy coverage amount along with a C$25,000 to C$50,000 under-
writing fee. The retention or deductible is typically 1 to 2 per cent of 
the purchase price, and the policy term is normally three years for most 
representations and six years for tax and fundamental representations. 
Non-binding quotes can take a week to obtain, and the underwriting 
process and policy negotiations can take two weeks. Exclusions from 
policy coverage vary but typically include actual knowledge of breach, 
financial statement provisions, underfunded pension obligations, 

working capital adjustments, environmental matters (which may be 
the subject of a stand-alone policy), forward-looking statements and 
fraud.

30 Do parties typically agree to post-closing covenants? If so, 
what is the usual scope of such covenants?

Parties typically negotiate post-closing covenants, which often address 
such matters as use and disclosure of personal information, access 
to and preservation of books and records, filing of tax returns, coop-
eration with tax matters, access and use of privileged communications, 
and non-disclosure of confidential information. Buyers will often 
require sellers to not compete against the target business for a period 
of time after closing, typically between three and five years, and not to 
solicit employees, customers and suppliers. 

Tax

31 Are transfer taxes payable on the transfers of shares in a 
company, a business or assets? If so, what is the rate of such 
transfer tax and which party customarily bears the cost?

Canada does not impose a stamp tax on the transfer of shares or other 
business assets. A land transfer tax (or registration fee) is generally pay-
able by the buyer of land in all provinces in Canada. The rate and basis 
of taxation varies in each province, and may vary by municipality.

32 Are corporate taxes or other taxes payable on transactions 
involving the transfers of shares in a company, a business or 
assets? If so, what is the rate of such transfer tax and which 
party customarily bears the cost?

A Canadian taxpayer who disposes of or is deemed to dispose of shares 
held as capital property will generally realise a capital gain (or loss) to 
the extent that such taxpayer’s proceeds of disposition, net of any rea-
sonable costs of disposition, exceed (or are less than) the adjusted cost 
base of such shares. Generally, one-half of any capital gain realised in 
a taxation year will be included in computing the taxpayer’s income in 
that taxation year as a taxable capital gain and, generally, one-half of 
any capital loss realised in a taxation year must be deducted from the 
taxable capital gains realised by the Canadian taxpayer in the same tax-
ation year. The rate and basis of taxation vary by province and whether 
the taxpayer is an individual or a corporation. 
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The corporate income tax consequences applicable to the disposi-
tion of business assets by a Canadian taxpayer will depend on the type 
and tax attributes of such asset, including whether such taxpayer has 
previously claimed depreciation for income tax purposes on such asset. 

Canada levies a 5 per cent value-added tax (good and services tax 
(GST) on the supply of most goods and services in Canada. Generally, 
GST paid in the course of commercial activities is recoverable through 
input tax credits, which are applied against the GST collected. Some 
provinces impose additional provincial sales tax, which applies to sup-
plies of goods in services in those provinces and varies in rate from 7 to 
10 per cent. In other provinces, the GST has been harmonised with the 
provincial sales tax component so that a single value-added sales tax 
(harmonised sales tax) is imposed on essentially the same base as GST, 
at aggregate rates ranging from 13 to 15 per cent. There is no provincial 
sales tax in Alberta.

Sales taxes do not apply to a sale of shares, but do apply to a sale of 
assets. Parties may be able to elect to exempt the sale of a business from 
GST if the buyer acquires all or substantially all of the assets necessary 
to carry on the business. 

Employees, pensions and benefits

33 Are the employees of a target company automatically 
transferred when a buyer acquires the shares in the target 
company? Is the same true when a buyer acquires a business 
or assets from the target company?

Employees of a company are automatically acquired when the buyer 
acquires the company’s shares. When a buyer acquires assets, the 
employment of any transferred employees is terminated by the seller 
at common law, giving rise to an obligation on the seller to provide rea-
sonable notice or pay in lieu of notice. Therefore, the seller will nor-
mally require the buyer to offer employment to all affected employees 
on substantially the same terms and conditions. In the case of union-
ised employees, a buyer will be required to assume the applicable col-
lective agreement.

34 Are there obligations to notify or consult with employees or 
employee representatives in connection with an acquisition 
of shares in a company, a business or assets?

Normally, in the context of a sale of shares or assets there is no obli-
gation to notify or consult with employees, subject to complying with 
any such requirement in a collective agreement. In a sale of assets, the 
seller usually provides notice that the employment relationship will 
cease, and the buyer would normally provide offers of employment 
to the affected employees to ensure the continuation of their employ-
ment. In some Canadian jurisdictions, notice of mass termination may 
be required to be given to the applicable regulatory body. Notice to or 
consent from individuals to whom certain personal information relates 
may be required. 

35 Do pensions and other benefits automatically transfer with 
the employees of a target company? Must filings be made or 
consent obtained relating to employee benefits where there is 
the acquisition of a company or business?

In the case of unionised employees, a buyer must provide those employ-
ees with the benefits set out in the collective agreement, regardless of 
transaction structure. Non-unionised employees in a share purchase 
would normally continue to be entitled to the same pension and bene-
fits as they were before closing. In an asset purchase, pensions and ben-
efits do not automatically transfer with the employees. Instead, sellers 
will commonly require buyers to provide equivalent benefits post- 
closing to reduce exposure to severance claims. With respect to pension 
plans, notifications and approvals are obtained where required under 
the terms of a collective agreement, a new pension plan is established 
or assets and liabilities are transferred between plans, or changes are 
made to an existing pension plan.
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