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Participant Expert Evidence in Tax Litigation Proceedings
By Ed Kroft, QC and Marc Pelletier (Student-at-Law)
When parties are engaged in acrimonious proceedings, jurisprudence about procedural
issues is one product of the dispute. One or both of the parties force judges to decide
procedural questions about which the parties cannot agree. For example, a court may
need to decide, inter alia, whether a witness can testify as an expert, or whether any
documents not previously disclosed through the discovery process can be admitted as
evidence. These issues were recently discussed in Kaul v The Queen [Kaul]. 1
In Kaul v The Queen (the "Motion"), 2 the Tax Court of Canada (the "Tax Court")
commented on proposed expert opinion evidence with regard to the rules that apply
under section 145 of the Tax Court of Canada Rules 3 (the "Rules") and its accompanying
Code of Conduct under Schedule III. The Tax Court had to reconcile common law with
regard to independent expert evidence, participant expert evidence, and section 145 of
the Rules to determine if the appellants' (Messrs. Kaul and Roher) proposed expert
witnesses could provide expert opinion evidence. Mr. Roher was the sole appellant to
appeal to the Federal Court of Appeal. The Federal Court of Appeal unanimously upheld
the Tax Court's decision to allow the appellant’s proposed expert witnesses to testify as
participant experts and the weight given by the Tax Court to their evidence.
Several decisions from the Tax Court outline how a litigant may apply to admit expert evidence
under section 145 of the Rules and clarify the necessary steps to admit documents not
previously disclosed to the opposing party. Often parties agree on what evidence should be
admitted at trial. However, the jurisprudence on these procedural issues was necessitated by
the polarized positions of the parties in Kaul.
This article focuses on the decisions of the Tax Court and Federal Court of Appeal in Kaul
with regard to the admission of evidence stemming from the trial and the series of
appeals and motions that ensued in Kaul. The appellant, Mr Roher, applied for leave to
appeal to the Supreme Court of Canada.

2019 TCC 17, aff'd Roher v Canada, 2019 FCA 313 [Kaul/Roher].
2017 TCC 55 [Motion Decision].
3
(General Procedure), SOR/90-688a.
1
2
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Admissibility of Opinion Evidence
The General Rule
As a general rule, opinion evidence from a witness is inadmissible. A witness may testify only to
facts within his or her knowledge, observation or experience.
However, some exceptions allow opinion evidence to be admissible. For example, the use of
qualified experts in complex disputes is commonplace in Canadian courtrooms. If the threshold
is met, their opinion evidence may be accepted as fact, which is an exception to the general
rule on opinion evidence. 4
An Exception to the General Rule – Expert Evidence
Expert opinion evidence is just one of many exceptions to the general rule. This article focuses
solely on the expert opinion evidence exception. Expert opinion is testimonial evidence that
provides an opinion on facts perceived by the witness that concerns an issue that is likely
outside the experience and knowledge of the trier of fact (i.e., a lay person).
Expert witnesses are not required to have firsthand knowledge of the facts which form the
basis of their opinion. In R v Abbey, 5 Justice Dickson described the function of an expert as to
provide a judge or jury with a ready-made inference which the judge or jury are unable to
formulate because of the technical nature of the facts.
In order for a witness to give expert opinion evidence, the legal tests set out in R v Mohan
[Mohan] must be met.6 The witness must meet the requirement of impartiality based on the
principles set out by the Supreme Court of Canada in White Burgess Langille Inman v Abbott
and Haliburton Co [White Burgess]. 7
Mohan Criteria and White Burgess
Mohan established a basic structure for the law relating to the admissibility of expert
opinion evidence. The structure has two main components.
First, there are four threshold requirements that the proponent of the evidence must
establish in order for the proposed expert evidence to be admissible: (1) relevance, (2)

Sopinka, Lederman & Bryant, The Law of Evidence in Canada, 5th ed (Toronto: LexisNexis Canada, 2018) at 815.
[1982] [1982] 2 SCR 24 at para 42.
6
[1994] 2 SCR 9 [Mohan].
7
2015 SCC 23.
4
5
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necessity in assisting the trier of fact, (3) absence of an exclusionary rule, and (4) a
properly qualified expert. 8
Furthermore, the general exclusionary rule set out by the Supreme Court of Canada in R
v Morris 9 also applies to exclude evidence that is otherwise logically relevant. If the
proposed expert opinion evidence's probative value is overborne by its prejudicial effect,
if it involves an inordinate amount of time which is not commensurate with its value, or
if it is misleading in the sense that its effect on the trier of fact is out of proportion to its
reliability, then the proposed expert evidence is inadmissible. 10
The White Burgess decision supplements the criteria set out in Mohan. It added an
additional criterion. Further to the threshold requirements, the proponent to the expert
opinion evidence must demonstrate to the court that the witness would provide
independent, impartial and unbiased litigation opinions to the court and would not act
as an advocate for any of the parties. Based on the decision in White Burgess, proposed
expert evidence that may meet the Mohan criteria is not admissible if there appears to
be a lack of independence. This has served to exclude some witnesses from providing
expert opinion evidence in court. 11
The Admissibility of Participant Expert Evidence
Civil Litigation
A participant expert witness has relevant expertise and was involved in the events that
underlie the litigation. Participant experts are generally permitted to provide both fact
and limited opinion evidence. Occasionally, a participant expert is also a litigant.
In Westerhof v Gee Estate 12 [Westerhof], the Ontario Court of Appeal addressed whether
the Ontario Rules of Civil Procedure 13 relating to expert witnesses also apply to
participant experts. The Court noted that participant experts include "…treating
physicians, who form opinions based on their participation in the underlying events ...
rather than because they were engaged by a party to the litigation to form an
opinion." 14

Mohan, supra note 6 at paras 17-21.
[1993] 2 SCR 398.
10
Mohan, supra note 6 at paras 22 and 34.
11
See Lichtman v R, 2017 TCC 252 at paras 55-58 and Rouleau v Canada, 2017 FC 534 at paras 44 and 45.
12
2015 ONCA 206 [Westerhof].
13
Rules of Civil Procedure, RRO 1990, Reg 194, r 53.03.
14
Westerhoff, supra note 12 at para 6.
8
9
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According to Westerhof, a participant witness may give opinion evidence where:
•

the opinion to be given is based on the witness’ observation of or participation in the
events at issue; and

•

the witness formed the opinion to be given as part of the ordinary exercise of his or her
skill, knowledge, training and experience while observing or participating in such events.

Under the Ontario Rules of Court, a witness who qualifies as an expert must certify his or
her independence in writing before testifying. Before this decision, a witness who had
prior professional involvement could not serve as an expert witness and provide expert
opinion evidence because he or she were not independent within the meaning of the
Ontario Rules of Court and White Burgess.
Not allowing a witness who otherwise qualifies to provide expert opinion evidence
created an imbalance for those who could not retain "hired guns" to buttress a case. The
Ontario Court of Appeal allowed non-independent expert witnesses to testify with
limitations. These witnesses do not neatly fall into the White Burgess analysis.
Tax Litigation Proceedings
Section 145 of the Rules, and the accompanying Code of Conduct in Schedule III of the
Rules, sets out the procedural guidelines with respect to experts and their reports. The
purpose of section 145 and Schedule III of the Rules is to maintain procedural fairness. If
the mandatory procedural guidelines of this Rule are not followed, then a court will
exclude an expert’s opinion evidence at trial.
The Kaul trial started in October 2016 with a group of lead litigants, including the appellants.
Over the course of the hearing, the respondent challenged the admissibility of the expert
reports prepared by two of the appellants' witnesses, who were retained to provide appraisals
for artwork, which was ultimately donated by the litigants. For various reasons, the expert
reports were excluded, and the witnesses were held not to be independent experts hired for
the purposes of litigation. The parties evidently could not agree as to whether the witnesses
could testify as participant experts, and therefore the appellants brought a motion to
determine whether the Rules precluded the witnesses to testify as such.
Participant experts are not precluded by section 145 of the Rules from providing expert opinion
evidence.15 Although not binding, the Tax Court considered the jurisprudence on participant
experts stemming from Westerhof.

15

Kaul/Roher, supra note 1 at para 117.
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In the Motion, the Tax Court found that the relevant sections of the Rules, when viewed
as a whole, targets only independent experts hired for the purpose of litigation, but not
a broader group of witnesses with expertise, i.e., participant experts. 16
However, the Tax Court held that the Rules should be interpreted broadly to allow
evidence from participant experts to be admissible. In determining that the Rules should
not prevent this type of witness from testifying, the Tax Court said the following:
Rule 4(1) of the Tax Court Rules provides the overarching principle that the rules, including the expert
evidence rules, shall be given a liberal and expansive reading so as to "secure the just, most expeditious
and least expensive determination of every proceeding on its merits." Consistent with that principle,
participant experts should be allowed to testify to their observation of or participation in the events
that later gave rise to litigation, subject to inherent limitations in the scope of their evidence. 17

Observations of a participant expert are less likely to be subject to bias and accordingly more
likely to be reliable than an observer hired by a litigant to support a particular position during
litigation. 18 The Tax Court held that the opinion evidence of participant experts constitutes in
many cases the best evidence available. A participant expert derives his or her opinion
contemporaneously with the events as they unfold in real time. The opinion is based on his or
her expertise and participation in the underlying events at issue.19
The Tax Court further stated that a participant expert should be qualified under the Mohan
criteria in order for the Court to properly appreciate the weight to be attributed to his or her
testimony.
Furthermore, with regard to independence and impartiality as set out in White Burgess, an
analysis should be conducted at the qualifying expert stage in Mohan. If the witness is not
impartial or independent, his or her expert opinion evidence may be inadmissible. 20
Weight to be Given to Participant Expert Evidence
The judge retains his or her power to weigh the evidence from a participant expert when
the evidence is admitted at trial. Any concerns with impartiality will go to the weight
attributed to testimony.

Motion Decision, supra note 2 at paras 48-50.
Ibid at para 55.
18
Westerhof, supra note 12 at para 75; and Kon Construction Ltd v Terranova Developments Ltd, 2015 ABCA 249 at
para 33.
19
Motion Decision, supra note 2 at para 56.
20
Ibid at para 114.
16
17
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In the Motion, the Tax Court stated it had remaining concerns with the impartiality of
witnesses whom the appellants proposed to call. At trial, the Tax Court did not find the
testimony of the appellants' experts to be credible. Ultimately, the appellants lost their
appeal.21
Position of the Federal Court of Appeal
Mr. Roher was the sole appellant in the Federal Court of Appeal. His counsel argued that
the Trial Judge erred by rejecting the proposed experts as independent. He further
submitted that, in White Burgess, the Supreme Court of Canada limited the rule
excluding independent experts to only the clearest cases and that a mere employment
relationship does not rob an expert of impartiality and independence.22
The Federal Court of Appeal upheld the Trial Judge's decision, stating that the Trial Judge
fully understood the principles set out in White Burgess. This was a clear case where the
Trial Judge should exercise his discretion.23
Mr. Roher also asked the Federal Court of Appeal to reweigh the evidence. However, the
Federal Court of Appeal deferred to the Trial Judge's decision 24. No palpable and
overriding error was found to have been made in the Trial Judge.25 Appellate courts owe
deference to trial courts respecting the admission of experts, or any other evidence. 26
Leave to the Supreme Court of Canada
Mr. Roher has sought leave to the Supreme Court of Canada. He is appealing the
procedural decisions by the Tax Court, and upheld by the Federal Court of Appeal, that
the witnesses could not testify as independent experts and that the working papers
should be excluded at trial. 27 Mr. Roher argues that exclusion for bias should be rare and
should not applicable in his case.

The Trial Judge ruled against the admissibility of the working papers created during the proposed expert witnesses'
appraisals at trial. This was because the appellants claimed privilege at discovery and did not seek leave of the Tax
Court before attempting to admit these documents as evidence pursuant to section 96 of the Rules. A party seeking
to admit evidence not disclosed at discovery or included in his or her document list at trial, must seek leave from the
court.
22
Kaul/Roher, supra note 1 at para 23.
23
Ibid at para 24.
24
The Federal Court of Appeal upheld the Trial Judge's decision to deny the admissibility of the working papers. Mr.
Roher did not establish to the Federal Court of Appeal that the exclusion of the working papers was prejudicial to
his case.
25
Kaul/Roher, supra note 1 at paras 45 and 46.
26
Ibid at para 30.
27
Application for Leave to Appeal at paras 43-46 (SCC).
21
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Judicial Review of CRA Decisions After Vavilov: A Less Taxing Task?
By Hennadiy Kutsenko
On December 19, 2019, the Supreme Court of Canada released three decisions comprising the
Vavilov trilogy 28. The cases concerned the citizenship of a son of Russian spies (Vavilov) and
whether American Super Bowl commercials could be broadcast in Canada (the Bell decisions).
The rulings reformed the Dunsmuir 29 framework for judicial review of administrative decisions,
streamlining the law on determining the standard of review and establishing a more robust
approach to the reasonableness standard. The Vavilov framework presents a welcome
development in the eyes of many administrative law practitioners, holding administrative
tribunals to a higher standard by requiring the adoption of a culture of demonstrable
justification 30.
The Vavilov framework also has specific implications for tax practitioners, resolving a particular
uncertainty in the standard of review to be applied to decisions of the Canada Revenue Agency
(the “CRA”) and creating additional criteria that the CRA must meet in order to be reasonable in
its decision-making.
Framework Overview
Determining the Standard of Review
The revised framework adds certainty and predictability in determining the applicable standard
of review, whereby a simple presumption of reasonableness now applies. This presumption is
rebuttable in certain limited circumstances, the first of which is where the legislature has
expressed an intention for correctness review to apply, either by expressly stating so or by
providing a statutory right of appeal.
Importantly, the SCC noted that not all legislative provisions that contemplate a Court's review
of an administrative decision actually provide a right of appeal, citing as an example sections 18
to 18.2 , 18.4 and 28 of the Federal Courts Act 31. Accordingly, the right to apply for judicial
review of a decision by the CRA does not rebut the reasonableness presumption.
The second general means of rebutting the reasonableness standard presumption is where the
rule of law requires a "correctness" standard of review by the court. This is stated to generally
occur in three distinct situations (1) constitutional questions; (2) general questions of law of
Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 (Vavilov) and its companion cases, Bell
Canada v. Canada (Attorney General), 2019 SCC 66 and National Football League v. Canada (Attorney General), 2019
SCC 66 (jointly, the Bell decisions)
29
Dunsmuir v. New Brunswick, 2008 SCC 9 (Dunsmuir)
30
Vavilov, at para. 14
31
Federal Courts Act R.S.C., 1985, c. F-7
28
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central importance to the legal system as a whole; and (3) questions of jurisdictional
boundaries between different tribunals.
In addition, so-called "contextual" factors in identifying the standard of review have now been
eliminated, including the question of the expertise of the decision-maker.
Applying the Reasonableness Standard of Review
The Vavilov framework provides for a more robust standard of reasonableness, requiring that
an administrative decision be based on internally coherent reasoning that is both rational and
logical 32. The Court stated the following:
Reasons that "simply repeat statutory language, summarize arguments made, and then state a peremptory
conclusion” will rarely assist a reviewing court in understanding the rationale underlying a decision and “are
no substitute for statements of fact, analysis, inference and judgment” … 33

While judicial deference, of course, remains key, the Court stated that a decision must be
justified in relation to the relevant factual and legal constraints. The Court outlined the
following non-exhaustive list of factors that must be examined in considering whether a
decision is reasonable:
1. the governing statutory scheme;
2. other relevant statutory or common law;
3. the principles of statutory interpretation and the textual, contextual and purposive
approach in particular;
4. the evidence before the decision-maker and facts of which the decision-maker may take
notice;
5. the submissions of the parties;
6. the past practices, policies and decisions of the administrative body; and
7. the potential impact of the decision on the individual to whom it applies.
The Court emphasized the importance of the reasons provided for the decision under review. If
neither the duty of procedural fairness nor the statutory scheme requires an administrative
decision-maker to provide reasons, the reviewing court must then look to the record as a whole
to determine whether the decision was reasonable. If the decision-maker has not provided
reasons, the analysis will then focus on the outcome rather than on the decision maker's
reasoning process. Importantly however, although a reviewing court may focus on an outcome
32
33

Vavilov, at paras 102-104
Vavilov, at para. 102
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in the absence of reasons, the Court held that reviewing courts should not fashion their own
reasons to fill in the gaps.
The Tax Context
Resolving Federal Court of Appeal Uncertainty
In its 2011 decision in Bozzer34, the Federal Court of Appeal was tasked with reviewing the
Minister's interpretation of how the ten year limitation period applies in subsection 220(3.1) of
the Act. In 2005, the taxpayer applied for a waiver of interest accrued on tax debts arising in the
1989 and 1990 years. The Minister denied the application, stating that the ten year period
expired in the 1999 and 2000 taxation years, respectively.
The taxpayer sought judicial review, arguing that the words “interest...payable...in respect of [a]
taxation year” mean any interest accrued in that taxation year on a tax debt. Accordingly,
argued the taxpayer, subsection 220(3.1) permits the Minister to exercise her discretion to
cancel interest accrued in any taxation year ending within ten years before the taxpayer’s
application for relief, regardless of when the underlying tax debt arose 35. In other words, as
interest accrues every year, the taxpayer could apply to cancel the interest on every taxation
year dating back to 1995.
The Federal Court of Appeal agreed with the taxpayers interpretation, finding that the standard
of review was that of correctness as this was a legal issue regarding the proper interpretation of
subsection 220(3.1). The Court relied on its finding in Redeemer Foundation 36 that statutory
interpretation is a matter in which the CRA has no relative expertise vis-à-vis the courts 37.
However, Redemeer Foundation was decided in 2006, before the Dunsmuir decision. There, the
SCC stated that the presumption is that of a standard of reasonableness when it is the decision
makers "home statute" being interpreted 38. Bozzer was decided afterward but did not seem to
apply this particular principle. Accordingly, in 2018, the Federal Court of Appeal in
Bonnybrook 39 noted that it is likely that the Court in Bozzer relied on the exception in paragraph
62 in Dunsmuir, where if a pre-Dunsmuir authority has satisfactorily settled the standard of
review, the reviewing court should simply adopt that standard of review 40.

Bozzer v. Minister of National Revenue, 2011 FCA 186 (Bozzer)
Bozzer, at para. 12
36
Redeemer Foundation v. Minister of National Revenue, 2006 FCA 325 (F.C.A.)(Redeemer Foundation)
37
Redeemer Foundation, at para. 24
38
Dunsmuir, at para. 62
39
Bonnybrook Park Industrial Development Co. Ltd. v. Canada (National Revenue), 2018 FCA 136
F.C.A.)(Bonnybrook)
40
Bonnybrook, para. 24
34
35

TAX DISPUTES & RESOLUTION CENTRE ON TAXNET PRO

10

BENNETT JONES ON TAX DISPUTES

The Federal Court of Appeal in Bonnybrook, however, seemed to find it unnecessary to settle
whether the standard of review was that of reasonableness or correctness when interpretation
of the Act is at issue. The question was whether the CRA could extend the three year deadline
to file a return (or waive the requirement to file returns) so that the taxpayer could receive a
dividend refund pursuant to 129(1). At issue was the Minister's authority under subsections
220(2.1) and 220(3). In finding for the taxpayer, the Federal Court of Appeal stated that
"nothing turns on the difference between reasonableness and correctness in this particular
case" 41 and found that in any event, the Ministers decision was both unreasonable and
incorrect 42.
Accordingly, it appears that the Court in Bonnybrook seems to have left open as to whether
Bozzer and Redeemer may continue to apply to impose a standard of correctness when the
issue is interpretation of the Act.
In the 2019 decision in Connolly 43, the Federal Court Appeal seems to affirm that this is indeed
an unsettled issue. In that particular case, the taxpayer sought judicial review when the
Minister denied relief regarding RRSP over-contributions. The Federal Court of Appeal stated
the following:
I agree with Mr. Connolly that the first aspect of the delegate’s consideration of the subsection
204.1(4) analysis, involving delineation of the applicable test enshrined in the subsection, raises a
question of law and that, to date, this Court has reviewed legal interpretations made by the
Minister or a ministerial delegate of provisions in the ITA for correctness, even though under the
Dunsmuir… framework such questions are normally subject to review on a reasonableness
standard: see, e.g., Redeemer Foundation at para. 24; Bozzer at para. 3; …
That said, given significant developments in the common law of judicial review in recent years, it
may well be that this approach is no longer correct as my colleague, Woods J.A., recently noted in
Bonnybrook … 44

Dismissing the taxpayers appeal, the Court again found that there was no need to settle
whether the appropriate standard of review on a question of law in interpreting the Act is that
of reasonableness or correctness45. Therefore, it was still unclear as to which standard applies.
Vavilov settles this question by providing that the presumption is that of the standard of
reasonableness. It does not seem that any of the general exceptions that rebut that
presumption will apply here: interpretation of the Act does not generally involve the question
of jurisdiction between different administrative bodies, constitutional questions or issues of
central importance to the legal system (although arguments will surely be made to the
Bonnybrook, para. 25
Bonnybrook, para. 64
43
Connolly v. Canada (National Revenue), 2019 FCA 161(Connoly)
44
Connolly, paras 54-55
45
Connolly, para. 55
41
42
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contrary). As well, the SCC has expressly stated that the rights to seek judicial review in sections
18 to 18.2, 18.4 and 28 of the Federal Courts Act do not evidence an intention of the legislature
that the standard of correctness be used. Therefore, the standard of reasonableness now
seems to decidedly apply to a question of law in interpreting the Act.
Past Practice vs. Legitimate Expectation
One of the key factors emphasized by Vavilov in applying the reasonableness standard is
consideration of past practices and policies. The Court outlined that, while there is no stare
decisis, administrative decision makers and reviewing courts alike must be concerned with the
general consistency of administrative decisions 46. The Court stated:
Those affected by administrative decisions are entitled to expect that like cases will generally be treated
alike and that outcomes will not depend merely on the identity of the individual decision maker —
expectations that do not evaporate simply because the parties are not before a judge. 47

Accordingly, where a decision maker departs from prior practice or policy, it bears the
justificatory burden of explaining that departure in its reasons 48. In addition, the Court
expressly stated that failing to satisfy this burden will result in a finding of unreasonableness 49.
Prior to Vavilov, departing from past practice has been relied on by taxpayers in seeking judicial
review of the CRA's decisions under the doctrine of legitimate expectations. The doctrine has its
roots in procedural fairness and natural justice, whereby the Supreme Court of Canada outlines
the basis for the doctrine in Old St. Boniface Residents Assn. Inc. v. Winnipeg 50. There, the Court
stated the following:
The principle developed in these cases is simply an extension of the rules of natural justice and procedural
fairness. It affords a party affected by the decision of a public official an opportunity to make
representations in circumstances in which there otherwise would be no such opportunity. The court
supplies the omission where, based on the conduct of the public official, a party has been led to believe
that his or her rights would not be affected without consultation. 51

The SCC later reaffirmed the doctrine in Baker v. Canada (Minister of Citizenship &
Immigration) 52 stating:
As applied in Canada, if a legitimate expectation is found to exist, this will affect the content of the
duty of fairness owed to the individual or individuals affected by the decision. If the claimant has
a legitimate expectation that a certain procedure will be followed, this procedure will be required
by the duty of fairness: (...) Similarly, if a claimant has a legitimate expectation that a certain result
will be reached in his or her case, fairness may require more extensive procedural rights than
Vavilov, para 129
Ibid
48
Vavilov, para 131
49
Ibid
50
Old St. Boniface Residents Assn. Inc. v. Winnipeg (City), [1990] 3 S.C.R. 1170.(Old St. Boniface)
51
Old St. Boniface at p.1204
52
Baker v. Canada (Minister of Citizenship & Immigration), [1999] 2 S.C.R. 817 (S.C.C.)(Baker)
46
47
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would otherwise be accorded: (...). Nevertheless, the doctrine of legitimate expectations cannot
lead to substantive rights outside the procedural domain. This doctrine, as applied in Canada, is
based on the principle that the “circumstances” affecting procedural fairness take into account the
promises or regular practices of administrative decision-makers, and that it will generally be unfair
for them to act in contravention of representations as to procedure, or to backtrack on substantive
promises without according significant procedural rights.

An example of this doctrine being applied in the tax context can be found in the 2001 Edison 53
decision of the Federal Court. In that case, the taxpayer applied to the Minister for interest and
penalty relief pursuant to subsection 220(3.1). After being denied the first time, the taxpayer
sought a second review. When the second review was again denied, the taxpayer sought
judicial review based on procedural fairness grounds, as the original decision maker in the first
review was also prominently involved in the second level review. The taxpayer argued that the
CRA had created the legitimate expectations that the second level review would be impartial
and made independently of the original decision maker, based on the Minister's own published
policy.
The taxpayer was successful in the application for judicial review, whereby the Court found that
by failing to follow her own published procedural guidelines, the Minister had breached her
duty of fairness owed to the applicants under the rules of natural justice and procedural
fairness54.
Therefore, it does appear that it was possible to rely on departure from past practice or policy
as a ground for judicial review of the Minister's decision. However, arguments of procedural
fairness and natural justice often present a high bar and relying on the legitimate expectations
doctrine requires establishing that such expectations were in fact created by the Minister.
Accordingly, it appears that the SCC has in fact lowered the standard by stating that any
departure from past practice or policy, unless appropriately justified by the CRA, will be
grounds for a finding of unreasonableness (without needing to establish a breach of procedural
fairness or the creation of legitimate expectations).
Other Factors
While the other factors generally represent principles of judicial review already established in
the tax jurisprudence, such as the requirement of the Minister to apply the textual, contextual
and purposive approach 55 and consider the parties submissions56, two more factors warrant
further comment.

Edison v. R., [2001] 3 C.T.C. 233 (Federal Court of Canada—Trial Division) (Edison)
Edison, para 38
55
See Revera Long Term Care Inc. v. Minister of National Revenue, 2019 FC 239
56
See Dorothea Knitting Mills Ltd. v. Minister of National Revenue, 2005 FC 318
53
54
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The first is the requirement that an administrative decision maker consider any relevant
statutory or common law authority. By making this a key factor, the SCC seems to effectively
mandate that the Minister consider the relevant case law and justify any departure therefrom.
The Court states the following:
Where, for example, there is a relevant case in which a court considered a statutory provision, it
would be unreasonable for an administrative decision maker to interpret or apply the provision
without regard to that precedent. The decision maker would have to be able to explain why a
different interpretation is preferable by, for example, explaining why the court’s interpretation
does not work in the administrative context: … There may be circumstances in which it is quite
simply unreasonable for an administrative decision maker to fail to apply or interpret a statutory
provision in accordance with a binding precedent. 57

The above may have an impact on CRA's tendency to refuse to accept the result in decisions of
the Tax Court (or Federal Court of Appeal) that the CRA does not appear to agree with.
Secondly, the Court also provides that the impact on the affected individual must be
considered. If the impact may be severe, the reasons of the administrative decision maker must
"reflect the stakes" 58. The SCC cites as an example decision with consequences that threaten an
individual’s "life, liberty, dignity or livelihood"59. Therefore, it is plausible that if a particular
decision may result in double taxation or impose particularly high interest or penalties, the CRA
may have a heightened duty to explain why the particular result is nevertheless the appropriate
one.
Conclusion
Vavilov appears to have injected a much higher measure of certainty and predictability into
applications of judicial review. While the standard of reasonableness is now presumed on a
much broader basis than under Dunsmuir, it does seem that the distance between
reasonableness and correctness has now been shortened considerably. In particular, the CRA
will now have to expressly justify any departure from prior policy or practice as well as its
disagreement with the case law. However, it remains to be seen whether, and to what extent,
the CRA will follow this guidance and whether taxpayers will still have to pursue judicial review
applications in order to enforce these higher standards.

Vavilov, at paras 112-113
Vavilov, at paras 133
59
Ibid
57
58
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Disclosure Discouraged - The New VDP Two Years On
By Martin Sorensen & Nicholas Arrigo
March 1, 2020 marked two years since the new Voluntary Disclosures Program ("VDP") took
effect. In the lead-up to the implementation of the new program, many tax practitioners
thought that the revised and more restrictive rules could dissuade some taxpayers from
applying for relief. To find out, we submitted a request to the Canada Revenue Agency ("CRA")
for VDP data under the Access to Information Act (Canada).
Summary of New Rules
The new VDP is generally seen to be less favourable to taxpayers than the old program. Briefly,
the key elements of the new rules, set out in Information Circular IC00-1R6, are as follows:


Payment up front. As a new criterion for eligibility under the VDP, taxpayers must
include payment of the estimated tax owing up front when they submit their VDP
application.



Limited relief. Disclosures are now administered under two separate tracks: the
"General Program" and the "Limited Program". Taxpayers who qualify under the Limited
Program remain liable for penalties other than gross negligence penalties and are not
eligible for interest relief. Taxpayers who have exhibited "major non-compliance", as
well as certain large corporations, fall under the Limited Program. Further, taxpayers
may be required to waive their objection and appeal rights in relation to the matter
disclosed, and any related assessments.



Stripped down "no name" disclosure. Under the old VDP rules, taxpayers could request
an initial consultation with a CRA officer on a "no-name" basis to determine whether
their disclosure qualified. If so, taxpayers were given a 90-day grace period to provide
full disclosure, during which CRA would take no action. Under the new VDP, taxpayers
can initiate anonymous "pre-disclosure discussions", but such discussions "have no
impact on CRA's ability to audit, penalize, or refer a case for criminal prosecution".



Separate process for transfer pricing. Disclosures involving transfer pricing matters are
referred to a separate Transfer Pricing Review Committee.

New Data from CRA
We asked CRA for statistics comparing the new program’s first year (March 2018 to February
2019) to the old program’s final year (March 2017 to February 2018). The response was as
follows:
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Number of applications has declined. While the final year of the old VDP saw 18,191
applications, the new program's first year saw only 12,042, amounting to a 34% reduction.
Of these applications under the new VDP, 7,935 were submitted by individuals, and 4,107
by other entities including corporations, partnerships and trusts.



Surge leading up to the deadline. CRA received approximately 6,700 new applications
between December 15, 2017 (the date of the policy change announcement) and February
28, 2018 (the last day on which the old VDP was effective), representing an increase of
approximately 95% over the same period during the previous year. This explains, in part,
the large difference between the number of applications before and after the rules
changed. However, even accounting for this influx of applications before the deadline, there
remains a clear reduction in applications overall.



Long waits ahead. Owing partly to the surge in applications before the rules changed, CRA’s
turnaround time for resolving VDP applications under the new rules is now approximately
350 days on average. We asked how many applications submitted in the old VDP's final year
remain unresolved, but CRA was unable to answer. We were advised that "applications are
not categorized in this manner. Certain applications may come back for a second
administrative review, may be referred for further review, or could be pending receipt of
additional documentation from the taxpayer or their representative."



Pre-disclosure discussions are not the norm. Taxpayers are rarely availing themselves of
“pre-disclosure discussions". In the first year of the new VDP, only 412 pre-disclosure
discussions took place. Recognizing that some of these pre-disclosure discussions likely did
not lead to a formal application, it appears that only approximately 3% of taxpayers, at
most, decided to start their disclosures anonymously. We asked CRA how this compared to
the "no name" discussions under the old VDP, but were advised that CRA did not track
those conversations.



CRA does not track key data. Several of our questions went unanswered, on the basis that
CRA does not track certain statistics. Most surprisingly, CRA indicated that it does not track
the amount of tax or penalties that it collects under the new VDP. CRA also does not track
whether the taxpayer requested relief under the General Program or the more restrictive
Limited Program. Finally, CRA indicated that it does not track how many applications under
the new rules have been referred to the Transfer Pricing Review Committee.

While CRA's response did not satisfy our every curiosity, it is clear that the implementation of
the new rules did cause a drop in the number of applications, as was generally expected. It
seems likely that this decline in applications is due in part to those taxpayers who have less to
gain under the new VDP than they did before. We would venture to guess that some taxpayers
who believe they would only qualify for the Limited Program would simply refrain from
applying under the new rules and elect instead to play "audit roulette". In addition, taxpayers
who might have "tested the waters" with a "no-name" discussion under the old rules might be
reluctant to do so without 90 days of guaranteed protection following a "pre-disclosure
discussion" under the new rules.
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That said, pining for the good old days will not bring back the good old rules. Even in its more
restrictive form, the VDP remains the principal avenue for non-compliant taxpayers to find
some potential relief and correct past errors and omissions. They remain an important tool in
the Canadian taxpayer's toolbox.
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Government of Canada
Coronavirus disease (COVID-19): Collections, audits, and appeals
Collections
Collections activities on new debts will be suspended until further notice, and
flexible payment arrangements will be available.
If a taxpayer is prevented from making a payment when due, filing a return on
time, or otherwise complying with a tax obligation because of circumstances
beyond their control, they can submit a request to cancel penalties and interest.
To make a request to the CRA to have interest and/or penalties waived or
cancelled, please use Form RC4288, Request for Taxpayer Relief.
Payment arrangements are also available on a case by case basis if you can’t pay
your taxes, child and family benefit overpayments, Canada Student Loans, or
other government program overpayments in full.
Collections staff will address pre-existing situations on a case-by-case basis to
prevent financial hardship.
Please note that due to measures taken surrounding the COVID-19 virus, our
Debt Management Call Centre service is not currently available. We apologize for
the inconvenience.
If you have concerns and require contact with a Collections Officer, please
contact our toll free number 1-800-675-6184 between 8:00 a.m. and 4:00 p.m.
your local time.

Audits
The CRA will not contact any small or medium (SME) businesses to initiate any
post assessment GST/HST or Income Tax audits for the next four weeks.
For the vast majority of taxpayers, the CRA will temporarily suspend audit
interaction with taxpayers and representatives. Interaction with taxpayers will be
limited to those cases where the legal deadline to reassess a tax return is
approaching, and in cases of high risk GST/HST refund claims that require some
contact before they can be paid out.
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Objections & appeals
Any objections related to Canadians' entitlement to benefits and credits have
been identified as a critical service which will continue to be delivered during
COVID-19. As a result, there should not be any delays associated with the
processing of these objections.
With respect to objections related to other tax matters filed by individuals and
businesses, the CRA is currently holding these accounts in abeyance. No
collection action will be taken with respect to these accounts during this period
of time.
With respect to appeals before the Tax Court of Canada (TCC), on March 16,
2020, the TCC has ordered the extension of all timelines prescribed by the rules
of that Court while it is closed for business until March 30, 2020. More
information can be obtained directly from the TCC.

Related links
•
•
•

When you owe money – collections at the CRA
Business audits
Service feedback, objections, appeals, disputes, and relief measures
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Cases of Note
Denso Manufacturing Canada, Inc. v. The Queen (FC)
T-1787-18, 2020 FC 360, 2020 CF 360 -- Zinn J. -- 20/03/10 -- Tax -- Goods and Services
Tax -- Administration and enforcement
The registrants, two related companies were qualified under s. 156 of Excise Tax Act to
make joint election so that every taxable supply between them would be deemed to be
made for nil consideration. An amendment to the Act required election to be made in a
new prescribed form and filed with the Minister rather than merely kept with corporate
records which registrants had previously done, with Minister giving notice that so long
as the form was filed by Jan. 1, 2016, it would cover the entire 2015 calendar year.
The registrants failed to file the form by Jan. 1, 2016 and, after an audit in January 2016
that brought non-filing of form to the registrants’ notice, they filed the form “effective
January 2016”. In November 2017, the registrants requested acceptance of the late-filed
form for 2015 but the Minister refused to exercise discretionary authority to accept such
a late filing. The registrants applied for judicial review and the application was dismissed.
The registrants’ explanation made it clear that the reason the form was not filed in 2015
was because the registrants did not know of the new requirement and that it was filed
with effective date of January 2016 as their tax consultants did not advise otherwise.
Procedure followed was procedurally fair, as there was no need to disclose report by
analyst that was not prior decision-maker. The registrants had sufficient information to
know the CRA’s concerns and the case it had to meet. Contrary to the registrants’
submission that the Minister did exercise discretion to accept late-filed election in
February 2016, this form was not late-filed on its face as it stated it was effective as of
Jan. 1, 2016.
It was not credible to suggest now that this form was an application to accept it as
applicable to the 2015 year or was seen by the Minister as such, there was no evidence
supporting the registrants’ submission that the 2016 date was placed there in error and
that they intended the form to carry the effective date of 2015. It was open to the
Minister to conclude that the registrants’ reliance on third-party consultants was
insufficient to demonstrate reasonable effort to comply with the Act and that they had
not taken the adequate precautions to keep abreast of their compliance obligations.
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Sweetman, G. v. The Queen (TCC)
2018-1524(IT)G, 2020 TCC 36, 2020 CCI 36 -- Graham J. -- 20/03/06 -- Tax -- Income tax - Administration and enforcement -- Practice and procedure on appeals -- Costs
The taxpayer appealed the reassessment in which the Minister of National Revenue
denied donation tax credits claimed in 2004, 2005, 2006 and 2007 taxation years in
relation to almost $3,000,000 in gifts. The taxpayer claimed to have made it through a
promoted gifting program. The taxpayer’s appeal was filed after release of the decision
in another taxpayer appeal in which the Tax Court of Canada found that the program
was a sham, and numerous other appeals regarding the program had since been heard
and decided in the Minister’s favour.
The Minister brought motion for order for security for costs and the motion was
granted. Preconditions under s. 160 of the Income Tax Act for the order for security for
costs, and that the taxpayer must reside outside of Canada and the Minister must have
filed a reply, were satisfied. The Minister had a high likelihood of success on appeal. The
taxpayer had not provided any evidence that suggested the Minister could collect costs
without difficulty. The costs sought by the Minister were based on a reasonable
estimate. While the taxpayer claimed to have a very large negative net worth and low
monthly income, he had not provided any evidence by which accuracy of his claims
could be assessed and therefore there was no evidence he would not be able to provide
security requested.
The taxpayer should have taken advantage of s. 169(1)(a) of the Act, which allowed the
taxpayer to appeal to the court 90 days after filing notices of objection, and appealed to
the court quickly if he wanted to ensure that he was a Canadian resident when he filed
the appeal. The Minister’s lack of response to the taxpayer’s request for waiver of
interest was not relevant as consideration to question of security for costs. The taxpayer
was to provide security for costs in amount of $19,375, payable in three installments.
Dilalla v. Canada, 2018 FCA 28, 2018 D.T.C. 5016 (note), 2018 CAF 28 (FCA)
A-119-17, 2018 FCA 28, 2018 CAF 28, Woods J.A. (Pelletier and Near JJ.A. concurring) -18/01/30 -- Tax -- Income tax -- Administration and enforcement -- Practice and
procedure on appeals -- Discovery
The Minister of National Revenue issued tax assessments against the taxpayer on the
ground that he had unreported income for three years. The taxpayer appealed and
brought motion to compel production of documents, including all policies and
interpretations of Canada Revenue Agency (CRA) in relation to personal endeavours and
hobbies, all documents relating to gross negligence penalties, and CRA’s policies as to
whether net worth audit should be completed.
TAX DISPUTES & RESOLUTION CENTRE ON TAXNET PRO

26

BENNETT JONES ON TAX DISPUTES

The Tax Court of Canada judge dismissed the motion and the judge found that the first
two requests were broad and vague, and that requests were abusive and a delaying
tactic. The taxpayer appealed and the appeal was dismissed. The judge made no
reviewable error in dismissing the motion and the taxpayer’s judicial authorities were
distinguishable on their facts.
Burlington Resources Finance Company v. The Queen, 2020 TCC 32 (TCC[General Procedure])
2012-2683(IT)G -- 2013-2595(IT)G, 2020 TCC 32, 2020 CCI 32 -- D’Auray J. -- 20/02/20 -Tax -- Income tax -- Administration and enforcement -- Practice and procedure on
appeals
The taxpayer borrowed approximately $3 billion in American funds in 2001 and 2002 by
issuing bonds guaranteed by its non-resident parent. The Minister of National Revenue
reassessed the taxpayer under the Income Tax Act for the 2002 to 2005 taxation years,
denying deductions for annual payments made to the parent company for unconditional
guarantee under transfer pricing rules in s. 247(2)(a) and (c) of the Act, disallowing
deductions for financing expenses, and imposing penalties.
The taxpayer appealed and the Crown wished to file proposed amended reply to the
Notice of Appeal, and to make amendments in proceedings regarding CF Co. The
amendments regarded whether amounts payable by the taxpayer to its parent as
guarantee fees fell within ambit of s.20(1)(e.1) of the Act, and whether fee agreements
were legally ineffective. The Minister brought motion to amend pleadings and the
motion was granted. The taxpayer consented to amendments in proceedings regarding
CF Co. It was in interests of justice to grant amendments and the Minister did not make
clear and deliberate concession that the amounts paid to the parent company were
guarantees fees and was not attempting to withdraw that admission.
The issue was one of mixed fact and law and could not be considered admission and the
Crown was not reviving the abandoned argument that fees were legally ineffective, The
Crown acted in a timely manner and the amendments would not cause delay, and
dropping the pricing transfer issue would shorten the proceedings. The taxpayer was
aware of the current position of the Minister through discovery. The amendments would
help the court consider true substance of dispute on merits. The taxpayer would not
suffer prejudice from amendments. The taxpayer had not established that the Minister’s
conduct was reprehensible, scandalous or outrageous, so the order for costs thrown
away was not appropriate.
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Gentile Holdings Ltd. v. The Queen, 2020 TCC 29 (TCC [General Procedure])
Tax --- Income tax -- Administration and enforcement -- Collection of tax -- Third party
assessments
The corporate taxpayer was the sole shareholder of a numbered company and they had
same sole director. In June 2006, the company declared a dividend of $600,000 in favour
of the taxpayer and the taxpayer agreed to loan $600,000 to the company. The Minister
assessed the company under Income Tax Act for $116,754.22 in respect of the 2006
taxation year. The Minister assessed the taxpayer under s. 160(1) of Act for this amount.
The taxpayer appealed and the appeal was dismissed.
It was undisputed that there was a transfer of property from the company to the
taxpayer while the company had tax liability. The director, the sole decision maker for
both companies, was dictating terms of bargain for both sides of this transaction. The
facts did not reflect ordinary commercial dealings between two parties acting in their
separate interests as it was apparent no reasonably prudent arm’s length person would
pay $600,000 for the opportunity to obtain a loan for the same amount.
Due to the director’s control, the taxpayer and the company were deemed by s. 251(1)
of the Act not to be dealing with each other at arm’s length. The transactions apparently
involved the company declaring dividend in favour of the taxpayer, who then agreed to
loan in same amount so that the company could pay this dividend to it. The evidence did
not suggest that there was an actual transfer of funds on the date of transactions. Later
repayments of the loan suggested that it was an entirely separate transaction with its
own consideration since, if dividend was repayment of loan, there would be no debt
remaining afterward and documentary evidence showed no connection between
dividend and the loan.
The dividend payment had to be considered as a separate transaction without
consideration in the return. Even if the loan was consideration, fair market value of that
consideration was not $600,000. The taxpayer and company were jointly and severally
liable to pay amount as assessed by the Minister in respect of the 2006 taxation year.
Prince v. Canada (National Revenue), 2020 FCA 32 (FCA)
A-156-19, 2020 FCA 32, 2020 CAF 32 -- Rennie J.A. (Gauthier and Locke JJ.A.
concurring) -- 20/01/31 -- Tax -- Income tax -- Administration and enforcement -Fairness provisions -- Judicial review of Minister’s discretion
When the taxpayer was advised by the CRA of the intention to reassess him for 2005 to
2014 taxation years, he filed an application under the voluntary disclosure process
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(VDP). The Minister dismissed the VDP application on the basis that the taxpayer’s
disclosure was not voluntary. The taxpayer requested a second level VDP review. The
taxpayer was advised of the CRA’s intention to commence a second audit, this time for
the 2007 to 2016 taxation years, to which he objected on the basis that it was premature
given the pending decision on the second level VDP review.
The CRA sent the taxpayer a proposal letter, setting forth proposed reassessments
arising from the audit that included penalties and interest charges. The taxpayer applied
for judicial review to quash proposal letter and motion for interlocutory injunction to
prevent issuance of proposed reassessments. While the application was outstanding, the
Minister reassessed the taxpayer under the Income Tax Act and his second level VDP
application was dismissed.
The taxpayer filed Notices of Objection to reassessments and applied for judicial review
of the VDP decision. The taxpayer’s application for judicial review of the proposal letter
and motion for injunctive relief were dismissed. The taxpayer appealed and the appeal
was dismissed.
Since Notices of Reassessment had been issued, the question of whether an injunction
could have issued restraining their issuance pending determination of second level VDP
request was moot. As a matter of law, the reassessments were valid and binding until set
aside by Tax Court of Canada.
The taxpayer’s argument that the reassessments must be stayed or enjoined until
recourse mechanisms contemplated by VDP were exhausted, including his outstanding
application for judicial review, this could not succeed as it would effectively nullify power
granted to the Minister under s. 152(4) of Act to reassess “at any time”. The taxpayer
could not have had legitimate expectation that the reassessment process would be
suspended pending final consideration of the VDP application. While the taxpayer
claimed harm arising from the Minister’s possible resort to enforcement powers,
subsection. 225.1(1) of the Act precluded enforcement action since he had filed the
notice of objection. The proposal letter was not a reviewable decision or order as, while
it might foreshadow the Minister’s intention to reassess, it did not determine any of
taxpayer’s rights.
Lee v. Canada, 2020 FCA 17 (FCA)
Income tax -- Goods and Services Tax -- Civil practice and procedure -- Disposition
without trial -- Stay or dismissal of action -- Grounds -- Action frivolous, vexatious or
abuse of process
In the taxpayer statement of claim, the plaintiff alleged wrongdoing in manner in which
he was treated by defendants relative to assessments for income tax and GST under the
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Income Tax Act and the Excise Tax Act and sued for damages and ancillary relief. The
defendants brought a successful motion to strike out his statement of claim without
leave to amend on the grounds that it was scandalous, frivolous or vexatious and was
abuse of process within meaning of R. 221 of Federal Court Rules.
The plaintiff’s appeal from order of Prothonotary was dismissed. In his order,
Prothonotary reviewed history of litigation undertaken by the plaintiff before the
Ontario Court of Justice, Superior Court of Justice of Ontario, Court of Appeal for
Ontario, Tax Court of Canada, Federal Court of Appeal and Supreme Court of Canada.
Proceedings in Ontario Courts were related to conviction of plaintiff upon charges of
filing false and misleading tax returns and proceedings before Tax Court and on appeal
to Federal Court of Appeal related to assessments for payment of GST.
The plaintiff appealed and the appeal was dismissed. The plaintiff was not able to
overcome the difficulty that his statement of claim was a collateral attack on final and
conclusive court judgments that he was guilty of the offence under section 239 of the
Income Tax Act (Canada) that confirmed the assessment of his liabilities for income tax
and GST before the Prothonotary and the Federal Court judge.
The plaintiff’s attempt to relitigate questions by seeking damages and other relief
engaged rule against collateral attack and doctrine of abuse of process. Reading of the
plaintiff’s lengthy statement of claim disclosed that all material factual assertions were
either inconsistent on their face with judicial determinations in prior proceedings
involving plaintiff or were conclusory statements which cannot be proven except by
invoking those inconsistent facts.
Determination that pleading should be struck pursuant to R. 221 was a discretionary
decision reviewable on appellate standard. Neither Prothonotary nor Federal Court
judge fell into palpable and overriding error in dismissing claim.
Roher v. Canada, 2019 FCA 313 (FCA)
A-73-19, 2019 FCA 313, 2019 CAF 313 -- Gauthier J.A. (concurred in by Montigny J.A.
and Gleason J.A.) – 19/12/16 -- Tax -- Income tax -- Tax credit -- Charitable donations -Valuation of gift -- Tax avoidance -- Tax shelters -- Administration and Enforcement -Practice and procedure on appeals -- Evidence
The program was conceived in which participants would invest a minimum amount of
$3,500 in art get a donation receipt for $10,000 and get 43 percent return. Between
taxation years 1998 and 2004, the taxpayer paid $383,937 in art donation program and
claimed $2.3 million in donation tax credits. The Minister reassessed the accused
determining that the taxpayer was entitled to donation tax credits based on amount
paid into the program, as this was fair market value of the art.
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The taxpayer was one of several taxpayers who unsuccessfully appealed the Minister's
reassessment and since then, other lead litigants had either abandoned or settled their
appeals. Two expert reports were entered by two art appraisers but were excluded by
the trial judge. The Trial judge found one report did not meet the mandatory
requirement of Rule 145 under the Tax Court of Canada Rules, and second report was
excluded, because it did not meet the threshold of impartiality, objectiveness and
independence.
The trial judge also found that market value of the donated art was not individual retail
value of each donated art print and that the Minister's assumptions were not destroyed.
The taxpayer appealed and the appeal was dismissed. The trial judge never made the
finding that the donor market was identical to Sloan wholesale market. The trial judge
simply concluded on evidence before him, including information extracted through
cross-examination of witnesses and documents produced, that fair market value of the
art was not fair market value presented by the taxpayers. The trial judge did not make
the finding that stated market values assumed by the Minister were appropriate, but
only stated that the taxpayer did not meet burden of destroying relevant assumptions
relied upon by the Minister.
The taxpayer essentially asked the court to reweigh evidence relying, among other
things, on bits of certain evidence and the trial judge did not err in rejecting the first
expert report concerning Rule 145, because it was open to the trial judge to find that
adjourning this matter would have prejudiced administration of justice. Further,
excluding the first expert report did not cause very serious prejudice to the taxpayer, as
the expert's report was substantially to the same effect as his appraisal reports, which
were included in evidence. The trial judge did not err in rejecting the second expert's
report, as that expert was involved in the art donating program and this was not the
case of mere employment relationship.
Univar Holdco Canada ULC v. The Queen, 2020 TCC 15 (TCC [General Procedure])
2013-2834(IT)G, 2020 TCC 15, 2020 CCI 15 -- Boyle J. -- 20/01/24 -- Tax -- Income tax -Administration and enforcement -- Practice and procedure on appeals -- Costs
The taxpayer was a holding company used by a foreign company to facilitate a
transaction involving stripping of surplus from a Canadian subsidiary without paying
withholding tax. The Minister assessed the taxpayer under the Income Tax Act, finding
that the transaction violated the General Anti-Avoidance Rule (GAAR) and attracted
withholding tax of about $29 million plus $10 million in interest. The taxpayer’s appeal
was dismissed by the Tax Court of Canada. The taxpayer’s appeal to the Federal Court of
Appeal was allowed, with award of costs in both that court and in the Tax Court.
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The taxpayer brought motion for determination of costs in the Tax Court and the motion
was granted with the taxpayer awarded costs of $305,627. The taxpayer claimed 75 per
cent of its actual costs, or $450,000 while the Minister argued for tariff award of $6,500.
Even though the taxpayer was unsuccessful in its appeal to the Tax Court, result of
Federal Court of Appeal decision was that the taxpayer was wholly successful in
appealing its reassessment. The Minister’s argument that this ultimate success should
have no bearing on award of costs was nonsensical. The amount in issue was significant
and the applicability of GAAR was important as it could apply to other taxpayers
completing similar transactions and determination of object, spirit and intent or purpose
of s. 212.1 of the Act could be of significance for many appeals.
The importance of the issue favoured an enhanced costs award and both the volume
and complexity of work needed to be reflected with unenhanced costs award as well.
Both parties made efforts to ensure that hearing proceeded efficiently and the
Minister’s pursuit of its defence and reply to appeal did not favour enhanced costs to the
taxpayer. The tariff rate of $6,500 would not be a satisfactory contribution by the
Minister toward the taxpayer’s costs.
The appropriate award of costs was 50 per cent of the taxpayer’s actual fees, or
$300,000, plus disbursements of $5,627.17. The Minister’s notion that there had to be
some principled basis or reason for departing from the tariff was a throwback to era
requiring exceptional circumstances to depart from tariff. The tariff was a default if no
costs determination was made and it could be used as part of determination, but it was
not required to be a starting point in costs analysis. The Minister would not be awarded
costs of this motion and her stubborn cling hold to tariff amount justified higher award
of costs to the taxpayer for this motion.
Muir v. The Queen, 2020 TCC 8 (TCC [Informal Procedure])
2018-4085(IT)I, 2020 TCC 8, 2020 CCI 8 -- Boyle J. -- 20/01/22 -- Tax -- Income tax -Administration and enforcement -- Collection of tax -- Third party assessments
The taxpayer was a dentist who carried on practice through a professional corporation
and at least one other corporation. In January 2013, the taxpayer sold assets of the
dental practice to another dentist who was at arm’s length. From the amount received
from purchaser corporation’s law firm, she paid equipment lessor’s early buyout, dental
centre loan, corporate credit cards, legal fees and employee wages, vacation pay and
termination pay and paid remaining amount of $124,000 to the taxpayer.
The amount of $124,000 was deposited into the taxpayer’s line of credit account and
then $100,000 was transferred to a new account that had been opened solely for the
purpose of making payments to former patients and creditors of the corporation. All of
the $124,000 was paid by the taxpayer to former patients and creditors. At this time the
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taxpayer distributed $124,000, she was unaware of the tax debt of the corporation and
had no reason to expect there would be one. The corporation was reassessed for
amount giving rise to the tax debt in June 2014. In 2016, the taxpayer was assessed
under s. 160 of the Income Tax Act for the tax debt of the corporation. The taxpayer
appealed and the appeal was allowed. That left the taxpayer $24,000 in her line of
credit, which briefly reduced her line of credit and resulted in savings to her personally
of interest that otherwise would have accrued, did not effect the fact that she properly
used all of $124,000 to pay patients and creditors, although it raised shareholder benefit
question that was not before court and was out of time to be put before court. The
amount of $124,000 was transferred by the corporation to the taxpayer subject to the
requirement that it be promptly used to refund patients and pay creditors. The condition
was intended and understood by the corporation and the taxpayer and was promptly
and fully complied with by the taxpayer who bound herself to such arrangement.
The Canada Revenue Agency (“CRA”) would have been in no different position with
respect to corporation’s unpaid taxes had the corporation not distributed money to the
taxpayer first but had itself made distributions to creditors and former patients. It was
not the intention of Parliament to have s. 160 apply in circumstances were the CRA was
not and could never be, nor did transferor or transferee attempt to place the CRA, in any
different position whatsoever as result of the transfer.
Saini, G. v. The Queen (TCC)
2016-1836(IT)G, 2020 TCC 38, 2020 CCI 38 -- Bocock J. -- 20/03/13 -- Tax -- Income tax -Administration and enforcement -- Assessments -- Net worth assessments -- Limitation
period -- Misrepresentation -- Penalties (administrative) -- Gross negligence
The Minister reassessed the taxpayer through a net worth assessment for three years,
two of which were beyond the normal reassessment period on the basis that he
received undeclared income in form of shareholder benefits from the company that
owned and operated the gas station, and imposed gross negligence penalties, The
taxpayer appealed and the appeal was dismissed.
Documentary evidence showed that the taxpayer, through the company, purchased land,
building and assets comprising the gas station for stated purchase price of $300,000, but
arrangements and objectives regarding the acquisition remained foggy at best. As there
were simply no books or records to allow the Minister to understand the taxpayer’s
finances, there was little alternative but to undertake a net worth assessment. The
Minister used approximated source calculation of income, verified and validated by bank
deposit and withdrawal analysis contrasted against observed lifestyle, and the taxpayer
did not propose alternative method for conducting the assessment.
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The taxpayer’s challenge to quantum of unreported income was based on his assertion
of “friendly debt” advanced for purposes of the gas station. The taxpayer acknowledged
that he received amounts of $20,000 and $50,000 from the company and did not report
such amounts. There was little credible, consistent or formative evidence to support the
taxpayer’s claim these amounts were loans while the Minister provided consistent and
methodical analysis of assets, liabilities and personal expenditures.
Even if amounts were loans, they did not materially impact assessment and resulting
liability for tax and if advances of $68,000 were excluded from assessment as a loan the
Minister did not include other advances from the company totaling $96,200. The
taxpayer’s approach of “guesstimating” income without including advances and loans
was careless and neglectful so as to entitle the Minister to reassess beyond the normal
limitation period. The taxpayer’s business experience meant that he should have
understood the need for financial record keeping and he made material understatement
of income. The taxpayer was the sole shareholder in the gas station and his vague,
uninformed, and consistent failure to keep any reliable records was hallmark reflecting
standard of gross negligence.
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